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October 17, 2012 
 
The Honorable Robert Hormats 
Under Secretary of State for Economic, Energy and Agricultural Affairs 
US Department of State 
2201 C Street NW 
Washington, DC  20250 
 
The Honorable Demetrios Marantis 
Deputy US Trade Representative 
Office of the US Trade Representative 
600 17th Street NW 
Washington, DC 20508 
 
Mr. Michael Froman 
Assistant to the President for International Economic Affairs 
The White House 
Washington, DC  20500 
 
Dear Under Secretary Hormats, Ambassador Marantis and Mr. Froman: 
 
The US-China Business Council (USCBC) is pleased that the US and China agreed at the fourth 
US-China Strategic & Economic Dialogue to intensify negotiations on a bilateral investment 
treaty (BIT). My understanding is that those discussions will begin soon, with upcoming 
meetings in China and the United States. 
 
With the resumption of negotiations, I want to reiterate USCBC’s support for a robust BIT with 
China, as called for in the USCBC board of directors’ “Statement of Priorities in the US-China 
Commercial Relationship” released in February of this year in advance of Vice President Xi 
Jinping’s visit to the United States. As my January 2010 letter to President Obama noted, the 
most important elements of a meaningful BIT with China are: 

 Core investment protections, including fair and equitable treatment, full protection and 
security, compensation for expropriation, free transfer of capital, and disciplines on 
performance requirements, technology transfer and indigenous innovation. 

 National treatment and most-favored nation treatment for both existing investments and 
new investments (known as pre- and post-establishment) and non-discriminatory, fair 
practices and treatment across all sectors.  

 Access to investor-state dispute settlement for breaches of the agreement and existing and 
future investment agreements with US investors, as well as strong state-to-state 
provisions. 
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 A “negative list” approach – that is, a list that explicitly and transparently singles out only 
those sectors where the BIT would not apply.  

 Legally-binding, high standard requirements on transparency and the rule of law. 
 
While some have focused exclusively on China’s state-owned enterprises (SOEs) as a core 
problem, USCBC’s surveys of US companies doing business in China have clearly signaled that 
companies are as much concerned about competition with non-state Chinese companies as SOEs. 
An effective BIT will therefore need to support a level playing field for American companies 
with all Chinese companies regardless of ownership. 
 
For issues that are unique to SOEs, we believe the Model BIT language provides important and 
sufficient disciplines, particularly with the advancements made in the revised Model. As with the 
previous Model BIT, SOEs are covered by the updated Model just as any other company would 
be. The PRC government would be barred from providing preferential treatment to SOEs as part 
of the BIT’s national treatment standards. In addition, the updated Model BIT includes new 
language to clarify when SOEs are acting in a government capacity and bar them from 
discriminating against foreign investors or otherwise acting contrary to the core BIT provisions. 
Other competitive concerns associated with SOEs may fall outside the scope of a BIT and may 
therefore be more effectively addressed in other initiatives, which should be pursued in parallel 
via appropriate channels.  
 
Pre-establishment coverage and the negative list approach will not be easy to achieve but are 
critically important to concluding a meaningful BIT. China’s desire to invest in the United States 
may lead to a new willingness to include these two elements in the upcoming negotiations. Let’s 
move as quickly as possible to find out if that is the case. 
 
We look forward to working closely with US negotiators to achieve a BIT with China that will 
open markets for US companies, provide necessary protections for US investors, and add to 
economic growth and jobs here at home. Please let me know how USCBC can further support 
this important initiative. 
 
Sincerely, 
 
 
 
John Frisbie 
President 


