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September 1, 2015 

 

Mr. Liu Jian 

Price Supervision and Anti-Monopoly Bureau 

National Development and Reform Commission 

People’s Republic of China 

 

Dear Mr. Liu: 

 

On behalf of the approximately 210 members of the US-China Business Council (USCBC), we 

appreciate the opportunity to engage with the National Development and Reform Commission 

(NDRC) on issues related to competition and intellectual property (IP), two priority areas in 

which our member companies have considerable experience both in China and around the world.  

 

USCBC members include global leaders in innovation that hold thousands of patents in 

manufacturing, information technology, pharmaceuticals, services, and other areas. Our 

companies support China’s right to foster a more innovative society and foster competitive 

markets, as well as its goals of enhancing economic efficiency and safeguarding consumer and 

public interests. We appreciate and encourage Chinese efforts to develop clear laws and 

regulations to promote these goals as the foundation of a modern economy. 

 

We appreciate NDRC’s ongoing efforts to engage actively with industry early in the drafting 

process for potential rules on these issues, and to provide greater transparency in the formulation 

of policy and legislation.  We look forward to continued constructive engagement with NDRC 

and other Chinese government agencies on intellectual property and competition issues and 

particularly appreciated meeting with Deputy Director General Lu Yanchun in June this year to 

discuss recent developments in AML enforcement.   

 

We are pleased to be able to provide general comments as NDRC works to draft these rules.  

These views will be augmented by our members, as many have received copies of NDRC’s 

questionnaire asking for their views on the legitimate exercise of IP and the IP-related practices 

that constrain competition. 

 

First, we encourage NDRC to ensure that new guidelines strike an appropriate balance between 

respecting the legitimate exercise of intellectual property rights and addressing anticompetitive 

behavior. Such balance is a critical factor in the success of innovative jurisdictions around the 

world, as that balance allows innovation to thrive while protecting against behavior that is clearly 

anti-competitive. This balance is also recognized in China’s Antimonopoly Law, which states in 

Article 55 that the law does not apply to those who exercise IP legitimately. 
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We therefore suggest that NDRC’s regulations seek to respect and support IP rights while 

focusing enforcement measures on clearly defined activities that have a serious anticompetitive 

impact. We suggest this approach be used as the basis for draft provisions on in considering 

whether an “essential facilities” discussion is appropriate in an IP context. The approach should 

also be the basis for drafting provisions on standard-setting and use of “standard-essential patents 

(SEPs),” and terms reflecting SEP holder and implementer interests. 

  

Second, the concept of balance should also apply to how regulators assess anticompetitive 

impact. For example, company practices such as price and licensing differences can have both 

pro-competitive and anti-competitive impacts. Such activities can promote competition by 

allowing companies to more efficiently serve a variety of consumer groups or by promoting 

technology development, or can hinder competition by unreasonably limiting companies’ ability 

to compete on a level playing field under some specific circumstances. 

 

Branding an activity as either pro- or anti-competitive without considering the nature of the 

transaction and its competitive effects contradicts Chinese goals to promote competitive markets. 

We encourage NDRC to require enforcement officials to weigh the pro- and anti-competitive 

impact of company activities and possible remedies, and to consider whether the company 

behavior can be considered unreasonable before taking action. We suggest that this approach 

inform draft provisions on how officials should regulate alleged monopoly agreements on areas 

such as pricing, licensing, and dealing as well as IP-related company arrangements such as patent 

pools. 

 

Third, we encourage NDRC to consider the goals laid out at the Third Plenum to allow the 

market to play a decisive role in the economy. Specifically, we hope that NDRC will ensure that 

companies have the ability to freely exercise and contract for the use of IP rights. For example, 

the market is the best arbiter of whether royalty rates can be considered excessive or unfair, as 

companies can believe that fees are too high by not seeking a patent license or by acquiring 

licensing rights to alternative patents, if available. 

 

Allowing more room for parties to contract on issues like royalties, licensing terms, and grant-

backs is also the best means for China to achieve another goal: creating a vibrant market for 

patent and technology exchange.  We suggest that NDRC ensure that final regulations 

incorporate this broad Chinese goal and give greater play to the market to promote a  fair and 

balanced, cooperative relationship between IP and competition. 

 

Finally, we suggest that the guidelines provide clarity on a number of outstanding issues, 

including the relationship between the exercise of IP (falling under China’s Patent Law) and 

antitrust (falling under the Antimonopoly Law); the scope of “relevant markets” in ways that do 

not use “technology markets;” definitions for key terms such as “standard-essential patents” that 

promote innovation and ensure appropriate support for IP during standard-setting activities; and 

others. USCBC’s July 2014 comments to the State Administration of Industry and Commerce 

(attached) provide additional feedback on these and other issues. 
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USCBC would be happy to further discuss these points with you at any point. We greatly 

appreciate our positive working relationship with NDRC and look forward to continuing this 

cooperation. Please do not hesitate to contact either me or our acting chief representative in 

USCBC’s Beijing office, Jake Laband (010-6592-0727), with any questions or clarifications. 

 

Sincerely, 

 

 

Erin Ennis 

Senior Vice President 

 

Attachment 


