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US-China Business Council Comments on National People’s Congress 

Draft Amendments to the Patent Law 
  

February 1, 2019 

  

On behalf of the over 200 members of the US-China Business Council (USCBC), we 

appreciate the opportunity to engage with the National People’s Congress (NPC) on 

intellectual property (IP) issues. USCBC member companies include global innovation and 

IP leaders in manufacturing, information technology, pharmaceuticals, services and other 

areas. Our companies support China’s goals to promote innovation and IP. They have 

invested considerable time and resources in research and development (R&D) activities in 

China that have benefited foreign and domestic companies, as well as inventors and 

consumers. 

  

USCBC is pleased to provide the NPC with comments on the Draft Amendments to the 

Patent Law (“the Amendments”). The revisions contain positive changes, including 

provisions to extend patent terms, shift the burden of proof in certain cases, and create a 

centralized, more transparent public service system for patent information. However, certain 

elements in new and previous drafts of the Patent Law continue to raise concerns. We are 

pleased to address these concerns in our detailed recommendations below. 

  

Inventor Compensation (Article 6 &16) 

The revisions to Article 6 and Article 16 outline certain incentives for service inventor 

compensation. USCBC supports efforts to foster a more innovative society and to protect the 

rights of inventors. Recognizing inventors at the time of invention and providing appropriate 

incentives encourages innovation. Companies also recognize that to retain inventive 

contributors, employers need to provide appropriate awards for invention. To further boost 

innovation, it is also important to support corporate investment. Developing a remuneration 

system that balances the rights and responsibilities of inventors and companies alike would 

address this issue. 

  

We recommend adding a provision that explicitly states companies and employees can 

negotiate agreements governing inventor compensation and disposal of IP rights, and that 

those agreements would take precedence over related provisions in regulatory documents. 

We also encourage the NPC to ensure consistency in all regulatory documents related to 

service inventor compensation. This will improve transparency and ensure consistent 

implementation and enforcement. For example, the draft Service Invention Regulations, put 

forward in 2015, included language that more strongly recognized existing company policies 

and contracts that address inventor compensation. Aligning related regulations with this 

standard would increase clarity and create a more uniform regulatory environment. 
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Competition (Article 20) 

USCBC supports the goal of fostering a fair and competitive market, promoting innovation 

and competition, enhancing efficiency, and safeguarding consumer and public interest. 

However, the newly added Article 20, as drafted, would limit companies’ ability to exercise 

their IP rights, prevent companies from bringing advanced technologies and products to 

China, and it will curb investment in R&D in China. The provision does not clarify what 

constitutes harm to public interest or restriction on competition. This raises the possibility of 

abuse and uneven application and enforcement, core concerns of US companies seeking to 

protect their IP rights in China. The relationship between this article and similar provisions in 

other laws and regulations, such as the Antimonopoly Law, is also unclear. In addition, since 

the principle of “good faith” is applicable to different contexts and could cause confusion, we 

recommend that the general obligations of the principle of “good faith” in patent application 

be clarified.  

  

We therefore recommend deleting the second sentence of the provision. As modified, Article 

20 would read: “The principle of good faith shall be followed in applying for and exercising 

patent rights.” 

  

Promoting Innovation & Development of Key Industries (Article 26) 

Article 26 stipulates that methods for the diagnosis and treatment of disease are not eligible 

for patents. We recommend that the article be revised to align with global best practices on 

technological innovation used in the United States, European Union and Japan. Such 

revisions would account for new developments in Big Data and Artificial Intelligence, and 

help China promote the development of life-saving medical products. Raising the 

inventiveness criteria for utility model patents or creating a mechanism to ensure substantial 

examination would also help improve the quality of patents, strengthen the IP environment, 

and foster innovation.  

  

Patent Term Extension (Article 43) 

We are pleased that the Amendments extend the term of design patents to 15 years, in line 

with US and international practice under the Hague Agreement Concerning Industrial 

Designs. 

  

The inclusion of patent term restoration of up to five years for innovative pharmaceuticals is 

also significant, but the provision includes counterproductive conditions. As drafted, the 

provision appears to create a situation in which “first in China” drugs and potentially many 

domestically developed drugs would not be eligible for patent term restoration. We do not 

believe this is the intent of the revised language. Patent term restoration should occur any 

time regulatory review and approval processes experience delays. USCBC recommends 

clarifying and expanding the list of products that are eligible for patent term restoration to 

account for potential regulatory delays. We also recommend removing vague language that 

appears to give the State Council sole discretion to determine eligibility for patent term 

restoration. This change will clarify and strengthen the unified application of the provision. 

 

Enforcement (Articles 49, 69, 70) 

If a “suspected act” of patent infringement is understood as that which can be investigated, 

then the investigative power granted by Article 69 may negatively impact the normal 

business operation of respondents. We recommend government authorities limit the scope of 

their investigations to not inspect and duplicate “contracts, invoices, account books and other 

relevant materials” for patent infringement, because “account books and other relevant 
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materials” are mainly used to prove damage as well as illegal turnover, not used to prove 

infringement. Because government authorities are not empowered to determine damages, we 

suggest removing this language. In addition, we also suggest that investigation made by 

government authorities should be based on "actual needs." 

  

Open Licensing System (Articles 50-52) 

Patent licensing is complicated and involves negotiations, contractual agreements and 

carefully crafted conditions. As currently written, the open licensing system lacks an 

incentive mechanism for the patentee to participate in this process. One straightforward 

incentive would be to reduce maintenance fees on patents that have been licensed. This 

would provide patentees with greater incentive to share valuable intellectual property, 

creating a stronger ecosystem for innovation. Indeed, in the United Kingdom and Germany, 

maintenance fees are reduced to one half for patentees that meet certain conditions (see 

Section 46 in UK Patent Act and Section 23 in DE Patent Act).  

 

Compulsory Licensing (Article 54) 

We recommend aligning the article on compulsory licensing with related provisions of the 

Agreement on Trade Related Aspects of Intellectual Property (TRIPs), especially with regard 

to criteria under which national emergency or extraordinary state of affairs occurs and use of 

protected intellectual property without authorization of the right holder is warranted. 

  

Responsibility of Network Service Providers (Article 71) 

We are pleased that the Amendments include provisions to strengthen efforts against online 

patent infringement. The article states that network service providers must comply with 

infringement notice-and-takedown requests based on effective judgement, ruling or 

mediation decisions issued by the court or administrative orders. However, the scope of these 

judgements, rulings or mediation decisions may vary, potentially causing confusion for 

network service providers. We recommend additional clarifications of the type of content and 

information that will require network service providers to take measures against infringing 

product links. We also encourage NPC to ensure the language is consistent with relevant 

provisions in the recently enacted Ecommerce Law. 

  

Increased Penalties (Article 72) 

We are encouraged to see revisions to enhance punishment for willful patent infringement of 

up to five times the damages found. The United States caps enhanced damages for patent 

infringement at three times the damages found.  

  

Ensuring effective procedures for right holders to prove and enforce infringement is also 

essential to creating an effective deterrent. The provision to shift burden of proof for 

damages to the defendant in certain instances is a move in the right direction. We recommend 

including a similar provision related to the evidence discovery process to prove infringement. 

Such a procedure would give rights holders better recourse to protect their intellectual 

property.  

  

The provision would benefit from a clarification of terms. In particular, including specific 

language on what amounts to “willful infringement” and “serious circumstances” would help 

address the risk of uneven enforcement. 
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ADDITIONAL RECOMMENDATIONS 

  

Patent Linkage 

USCBC recommends introducing a patent linkage system. The former China Food and Drug 

Administration proposed establishing a patent linkage system in 2017. Such a system would 

create a relationship between drugs’ marketing approval and patent status and help prevent 

infringement from occurring during the regulatory approval process. An effective patent 

linkage system would encourage pharmaceutical companies to bring their most innovative 

products to China, and support the State Council’s decision to strengthen the supply of 

innovative, urgently-needed medicines. As the Drug Administration Law (DAL) is also 

currently under review, we encourage NPC to ensure such provisions are included in both the 

final DAL and Patent Law. 

  

Trade Secrets Law 

Alongside patents and more visible forms of IP, trade secrets have increasingly become a 

critical component of companies’ IP portfolios in China. Currently, the key barrier to more 

effectively protecting trade secrets in China is a fragmented legal framework. As the NPC 

considers the Patent Law and other IP issues, USCBC recommends creating a unified Trade 

Secrets Law. Strengthening trade secrets protection under a unified law including robust 

enforcement and implementation would improve China’s overall IP environment, promote 

the growth and success of enterprises in China and around the world, and help address a core 

concern of foreign enterprises. 

  

Invalidation Procedure 

In China, only the Patent Reexamination Board (PRB) has the authority to decide the 

validity of a patent. Extending to the courts the authority to evaluate and change the 

validity of a patent would give judges a freer hand in properly adjudicating patent 

infringement litigation. Also, in patent infringement litigation, invalidation cannot be a 

defense before the court. We recommend establishing the PRB’s position as a quasi-

judicial authority and providing the courts the authority to decide the validity of a patent.  

CONCLUSION 

USCBC thanks the NPC for providing this opportunity to comment on the draft amendments 

to the Patent Law. We hope these comments are constructive and useful. We would 

appreciate the opportunity to have further dialogue on these comments and issues, and we 

would be happy to follow up as appropriate. 

  

—END— 
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