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 May 6, 2015 
 
 
The Honorable Jacob Lew 
Secretary 
US Department of the Treasury 
1500 Pennsylvania Avenue NW 
Washington, DC  20020 
 
Dear Secretary Lew: 
 
As the 2015 US-China Strategic and Economic Dialogue (S&ED) approaches, I am 
pleased to submit to you recommendations of topics, issues, and suggested outcome 
objectives reflecting the key priorities of the US-China Business Council. 
 
As always, the S&ED provides an opportunity for the two governments to highlight 
to stakeholders in both countries the positive benefits of our economic and 
commercial relationship. This point can never be made enough, for it provides the 
context for why resolving the issues and challenges in the relationship is so 
important.  
 
USCBC’s recommendations are reflected in our Board of Directors’ 2015 Statement 
of Priorities in the US-China Commercial Relationship, which was issued in 
January. This Statement provides a useful reference of the priorities of the 
American business community. A copy of the full statement is attached for your 
reference.  
 
Within the Statement, there are a few points that I would like to highlight or provide 
additional support for: 
  
 US-China Bilateral Investment Treaty (BIT): No single tool can solve the 

variety of issues faced by American companies doing business with China. 
However, a high-standard BIT based on the US model is the one initiative that 
can have the greatest impact on the array of market access and level playing 
field issues in China. The 2015 S&ED is an important opportunity to reaffirm 
President Obama’s and President Xi’s November 2014 designation of a high-
standard BIT as a top priority and provide further momentum to the BIT 
negotiations. 
 
The core components of a high-standard BIT are national treatment provisions 
that would provide equal treatment for American and Chinese companies, and a 
minimal list of sectors that are designated by each government to be excluded 
from the treaty’s provisions (the so-called “negative list”). The BIT also 
incorporates disciplines on state-owned enterprises, prohibitions against forced 
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technology transfer and other performance requirements, and binding investor-state dispute 
settlement. Some clarifications to the model treaty text may be beneficial to address concerns 
specific to China’s investment environment, as recommended by the US-China Business 
Council. 
 

 Investment openings: Even as the BIT negotiations proceed, the US and China should work to 
reduce barriers that restrain the economic benefits of foreign direct investment and market-
based competition. FDI creates jobs and economic growth. Competition makes economies and 
companies stronger; protectionism does the opposite. The US and China are the world’s two 
largest economies, yet FDI held in each other’s countries is less than 5 percent of total FDI. In 
fact, Chinese investment in the US in recent years has exceeded US investment in China. 
Efforts should be made to reduce investment barriers in China to better balance the bilateral 
investment landscape – and to smooth the path for potential passage of a BIT. USCBC 
recommends that you continue to seek reductions of foreign investment ownership barriers in 
China that effectively inhibit market access for American companies across multiple sectors. 
Foreign investment openings can be tied to China’s own economic reform goals. 
 

 Transparency: USCBC recently issued its annual Regulatory Transparency Scorecard, which 
assesses China’s adherence to its bilateral commitments in the S&ED on transparent rule-
making. The State Council and key ministries and agencies continue to fall far short of issuing 
draft rules and regulations for 30-day public comment periods. The recent banking technology 
security guidelines provide a timely example for your Chinese counterparts of the problems 
that arise from not adhering to transparent rule development. The S&ED should seek uniform 
and consistent implementation by the State Council of its own transparency rules, along with 
stronger enforcement actions to ensure compliance from all agencies. 
 

 Competition policy and enforcement: USCBC is releasing this week an updated assessment of 
China’s competition policy environment, based upon developments since this issue became a 
prominent concern last year. While China has paused the more controversial elements of its 
competition-related regulatory actions and made important procedural commitments at the 
December 2014 JCCT, it remains to be seen if the concerns of American companies have 
been sustainably addressed. The S&ED should keep this issue on the bilateral agenda, monitor 
developments, reaffirm key principles of non-discrimination and due process, and offer 
technical cooperation to China’s competition regulators. 
 

 Innovation: While US companies view innovation in China as both an opportunity and a 
challenge, Chinese innovation policies that provide tangible benefits primarily to domestic 
companies raise serious concerns. A new USCBC report provides a timely update on China’s 
implementation of its previous S&ED commitments to halt the use of discriminatory 
government procurement preferences to promote indigenous innovation. Our research has 
found that a growing number of sub-national governments have announced new policies that 
relink indigenous innovation and government procurement in apparent contradiction with the 
November 2011 State Council rules that implemented the S&ED pledge earlier that year. 
USCBC recommends that the S&ED re-prioritize this issue to ensure full and consistent 
compliance. 
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In addition, this year’s Innovation Dialogue should focus on revising the discriminatory 
criteria in China’s various policies and programs to promote innovation, such as those that 
support Strategic Emerging Industries, offer subsidies for patent registrations, provide 
research and development funding support, fund semiconductor industry development, and 
award high- and new-technology enterprise (HNTE) tax status. The qualification criteria in 
many of these programs consistently call for IP “ownership” in China or global exclusive 
licensing, which effectively discriminate against foreign-invested companies in China and do 
not align with global innovation incentive best practices.  
 

 Intellectual Property Rights Protection: USCBC’s recent submission to the US government’s 
Special 301 report process highlighted the need for stronger IP protection in China and 
provides recommendations that should be incorporated into the 2015 Innovation Dialogue and 
S&ED. In addition, China has done little to follow up on its important 2012 S&ED 
commitment to strengthen the use of criminal liability for IPR infringement and to begin the 
process of revising the Criminal Law and judicial interpretation related to this issue. The 
S&ED should return to this issue; a stronger deterrent would fit with China’s current effort to 
build “rule of law.”  
 

 Cybersecurity: USCBC’s Board Priorities Statement also includes important points on the 
need to resume a more effective government-to-government dialogue on cyber security issues 
and addressing policies that effectively exclude American information technology products 
and services from the China market under the guise of “national security.” The S&ED should 
incorporate these issues prominently into this year’s agenda. 

 
Finally, American companies continue to face discriminatory treatment in licensing and other 
regulatory decisions in China. One of the underlying reasons for this is the separate category in 
China’s legal code, “foreign investment enterprise,” which invites differentiation. The recently 
issued draft Foreign Investment Law signals an intent to maintain this separate class of enterprise 
for foreign companies. We recommend that China begin to do away with this differentiated class 
of enterprise and move toward treating all domestic legal persons equally under its Company 
Law. This is the type of broad, conceptual issue that fits squarely into the S&ED’s mandate and 
one that would make a tangible difference for all foreign companies in China. 
 
USCBC would be pleased to provide additional support as you and your colleagues prepare for 
this year’s S&ED, or to participate in aspects of the S&ED open to the private sector, if there is 
an opportunity. We wish you success in this important component of US engagement with 
China. 
 
Best regards, 
 
 
 
John Frisbie 
President 
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