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(Notes: Final submission made in Chinese, English language translation provided for reference.
Suggested additions are indicated in red.)

On behalf of the more than 200 members of the US-China Business Council (USCBC), we
appreciate the opportunity to provide comments to the National People’s Congress on the third
revision of the Draft Ecommerce Law (Draft Law). USCBC and our members recognize that this
law reflects the desire of the Chinese government to set rules for ecommerce transactions and
support the development of a regulatory system for ecommerce.
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We encourage the National People’s Congress to actively consider USCBC’s comments while
reviewing the Draft Law. Addressing these concerns in a comprehensive manner will help to
clarify any misunderstandings, so as to improve the effectiveness of this law. USCBC would like
to offer the following recommendations:
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Chapter I: General Principles
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Article 2

L it S

USCBC recommends the second paragraph of this article be revised as follows: "for transactions
and services involving financial products, computer software or applications, use of telecom
networks to news, broadcast audio and video programs, online publications, cultural products,
and other services regarding content, this law is not applicable.” (suggested changes indicated in
red). USCBC believes computer software or application transactions and services, financial
products and services, as well as audio and video programs and web publishing services have
special properties. Since other relevant laws and regulations have made the corresponding
specifications, these items should therefore should be expressly excluded from this draft.

#*
m1 nw

SRVCRFIERFE_FUEDN | “EMITRARS, HENRAEXNARFRZSMRS, F
SRMEREHEER - FOUMTE - BRURIEREABTHENRS - FEREE -~
HEZERZNR - HENRGRNARFHORSHRS - SERRE LSRRI @A RS USRI A
SREMESRHEFIMT B RERAST BB RFRRHKRIER - FEBEMARERANIEL 8N
RASE - EIbAEER PRI T LIFER,

=
[AS

|1]} h‘)ﬂ 1]|||| ﬂ)ﬂ

Chapter 2: Ecommerce Operating Entities
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Article 16
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USCBC recommends defining the term “homepage” so as to clarify whether this refers to the
home page of an operator’s own corporate website, or the landing page of an operator’s branded
area on a third-party platform. USCBC recommends that “homepage” be defined as an operator’s
own corporate website and exclude the landing page of an operator’s branded area on a third-
party platform. Because ecommerce operators display product information through the platform,
they may not all have a "homepage.” The publicly visible location of the business license
information and the administrative license information related to its business operation should be
posted in a location for the convenience of the consumer to access, and USCBC recommends
that the specific publicly available position be determined by each ecommerce operator.
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USCBC recommends that the first paragraph be changed to read “the ecommerce operator
should continuously publicize the latest information regarding its business license and
administrative licenses related to its other business operations on the homepage of the
ecommerce operator’s own official website or in a location convenient for consumers to access.
Ecommerce operators covered under Article 11 of this Law are not required to be registered as
market entities or to display a link to the above information.” (suggested changes indicated in

red).
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Article 18

R A S

USCBC recommends amending this article to read: "ecommerce operators should disclose
information of goods or services owned by the operators in a comprehensive, true, and accurate
manner, and protect consumers' right to know and choose. Ecommerce operators must not use
fictitious transactions or fabricate users for false or misleading commercial propaganda that
could deceive and mislead consumers.” (suggested addition in red). The information that
ecommerce operators need to disclose should be the information they are required to disclose
under relevant laws and regulations for the information to be “comprehensive, true and
accurate." USCBC recommends making appropriate changes to reduce possible
misunderstandings.
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Article 19
Bk

USCBC believes this provision is not in line with business reality and is not operable in practice
as a mandatory requirement. Ecommerce business models are complex. Some business models
require a high degree of customization based on consumers' personal characteristics and
consumers have the freedom to make a purchase or to not make a purchase. USCBC
recommends this article be deleted or further clarification of the criteria for the specific operation
of "the option that should simultaneously be provided to consumers without regard to their
personal characteristics."
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Article 27
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USCBC supports the position that tax payment is a basic obligation of enterprises and citizens,
and any operator must submit tax-related information to the tax authorities. The third-party
platform can prompt and support the operator to file tax returns, but the platform should not be
responsible for tax returns. This article also conflicts with the principles and regulations
regarding information and privacy protection.
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USCBC recommends that the second paragraph of this article be amended as follows:
"Ecommerce platform operators should inform ecommerce operators that, in accordance with
Article 11 of this Law, ecommerce operators do not need to apply for registration as a market
entity to handle tax registration in accordance with the law." (Delete "The ecommerce platform
operator shall, in accordance with the provisions of the tax collection management laws and
administrative regulations, submit to the tax authorities the identity information and the
information related to tax payment of the operators in the platform™).
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Article 33
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This article stipulates requirements for ecommerce parties to publicize their transaction terms
and service agreements. The ecommerce platform is a private sector, rather than the government
or public sector, and the agreement with the operator is made by both parties. It should not be
mandatory for it to be publicized. USCBC recommends deleting the first paragraph of this article
or making relevant changes to the first paragraph, such as revising it to read: “When an
ecommerce platform operator revises the platform service agreement and transaction rules,
reasonable measures should be taken to ensure that all parties concerned can fully express their
opinions in a timely manner."
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At the same time, USCBC believes that this provision lacks feasibility in practice if it is
mandatory. The operator may modify the transaction terms and service agreements from time to
time due to business objectives or for different promotional activities, without a set frequency for
changing transaction terms or service agreements, so offering seven days advance notice is not
always feasible. If each time a transaction term or service agreement is formulated or revised it
must be open for public comments, this will carry a heavy operating cost and excessive pressure
to meet the deadline, which is even more detrimental to the protection of the business secrets of
the operator. Even if the operators publicly solicit comments, there may be many differences
between the opinions put forward by different parties. As a commercial platform, these opinions
may be difficult to address, and thus it is unable to issue relevant terms in time, which will
impact normal operations of the platform and the rights of consumers.
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Article 35
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This article stipulates that the ecommerce platform operators shall publicize the violations of
laws and regulations by operators on the platform. However, illegal acts that do not involve
consumer rights should not be disclosed in the market environment of the ecommerce platform.
Rather, these should be publicized on the platform of the relevant government department
supervision platform. USCBC proposes adding a statement that “If the illegal act involves the
legitimate rights and interests of consumers, it should be promptly publicized."”
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Article 36
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This article stipulates that “ecommerce platform operators that have self-operated businesses on
their platforms should distinguish between their self-operated business and the business carried
out by the operators within the platform.” However, the reference to “self-operated business” or
“third-party business” is not a strict legal concept. At the legislative level, on the basis of
protecting consumers' rights to know, the division of powers and responsibilities according to the
principle of “who is responsible for the sale” should be clearly defined. USCBC recommends
that this article be amended to read: “Ecommerce platform operators should clearly indicate to
the consumer the business offering particular goods or services and must not mislead the
consumer. The seller of goods or services should bear civil liability for the transactions involving
their goods or services, according to relevant laws.”
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Article 37
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USCBC recommends clarifying several points in this article to help ecommerce operators
comply with the requirements of the law and limit them to a reasonable degree of liability. These
points include what product information an ecommerce operator is reasonably expected to know,
the removal notice process for unqualified goods, the scope of “joint liability,” and the scope of
obligations to guarantee safety.
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USCBC recommends amending the first paragraph of this article to read: "When the ecommerce
platform operator receives notification from the authoritative department that the goods or
services provided by the operator in the platform do not meet the requirements for the protection
of personal and property safety, (delete ‘or other acts that infringe the legitimate rights and
interests of consumers'), the ecommerce platform should take measures to fix the problem within
the prescribed time. If the necessary measures are not taken, the platform operator shall bear
limited joint liability with operators within the platform according to law.” (suggested additions
indicated in red, delete “or other violations of the legitimate rights and interests of consumers™)
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USCBC believes that “knowing” and “should know” in the clause will lead to confusion and
even rent-seeking behavior in the law enforcement process. Ecommerce platforms can be
responsible for acting on notices from relevant authorities when the authorities flag particular
products as not meeting safety standards, but ecommerce platforms cannot independently assess
with any certainty the safety or veracity of product information for the scores of goods sold by in
house vendors. The product information on the platform is provided by the operator, often for
hundreds of millions of products, and information is constantly changing or even temporarily
generated to meet the visitor's needs. The platform is not able to "know" or "should know™ the
product description. In the case of food products, since the food business operator cannot obtain
the full ingredients of the producer, the product ingredient information cannot be completely
verified.
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USCBC recommends the notification and the removal of unqualified products in the draft should
be consistent with internationally accepted principles. At present, the international principle is
for a “removal notice,” that is, the platform has the obligation and responsibility to take timely
measures after receiving the notice from the authoritative department. For reference, on June 25,
2018, Alibaba, eBay, Amazon and Rakuten (a French ecommerce platform) signed an agreement
to promise to the European Union, according to the European Union's 2000 eCommerce
Directive, that the four platforms will delete products within two days after receiving notification
from the European Union authorities about product safety issues. At the same time, they will
establish a fast track to help consumers to realize product safety issues, with a promise for
feedback within five days.
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In addition, the scope of “other acts infringing on the legitimate rights and interests of
consumers” as stipulated in this article is too broad, which places an unreasonable degree of
liability on ecommerce platforms and is not conducive to business operations. In addition, the
section on joint liability is too broad for ecommerce platform operators importing retail products
via cross-border ecommerce. We recommend this language be further clarified.
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The “safety guarantee obligation” for consumers mentioned in the second paragraph of this
article is too broad and difficult for platform companies to implement; USCBC recommends that
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this paragraph be appropriately adjusted to read “for goods or services related to consumers’
health, if the ecommerce business platform operator fails to fulfill the auditing qualifications, or
fails to fulfill the obligation of providing necessary safety warnings to consumers that leads to
harm for the consumers, the operator within the platform shall bear limited joint liability
according to law. ”’
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Article 38
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USCBC recommends the first clause of this article be amended to read: "to encourage third-party
ecommerce platforms to establish a credit evaluation system and public credit evaluation rules in
order to provide an objective, fair, and reasonable credit evaluation for customers.” Such
provisions have been included in the January 26, 2014 release of the Network Transaction
Management Measures by the State Administration of Industry and Commerce to encourage,
rather than mandate, a third-party trading platform to establish a credit evaluation system.
Therefore, it is recommended that the Draft Law can refer to the relevant administrative
regulations for legal consistency that the establishment of an ecommerce platform credit
evaluation system is encouraged rather than required at present. In addition, with the innovation
of technology and new business models, an evaluation system is not necessarily suitable for all
trading platforms, and an evaluation system should not be mandatory.
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Article 39
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The draft requires that paid search engine results for goods or services should be marked as
“advertising.” USCBC recommends that the statement be consistent with the Regulations on the
Administration of Internet Information Search Services and the Interim Measures for the
Administration of Internet Advertising, as well as differentiate between organic and paid search
results for merchandise, rather than applying the requirements of the Advertising Law regarding
advertising in mass media. USCBC proposes to amend the language to read “paid search results
for goods or services should be differentiated from non-paid search results.” (Remove
requirements for them to be labeled as advertisements).
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Article 41
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USCBC recommends that this clause be revised to read as follows: “Upon receiving notice,
ecommerce platforms should immediately forward the notice to all relevant platform operators
and require them to provide evidence of non-infringement within a specified period of time. In
cases in which the notified party does not provide such evidence in the specified period of time,
ecommerce platforms should take necessary measures in a timely manner. Those platforms that
do not take necessary action in a timely manner will be held jointly liable alongside the platform
operator. If the intellectual property rights’ holder causes losses to the platform operator as a
result of wrongly notifying them, the rights’ holder shall bear civil liability according to the
law.”
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Alternatively, we suggest to remove “should adopt necessary measures in a timely manner and
send the notice to the platform operators,” to maintain consistency with the provisions of Article
36 of the current Tort Liability Law as it relates to network service providers.
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According to the draft, after a platform receives notice of infringement from an intellectual
property rights holder, in the absence of authoritative department orders or judgment, and
without sufficient evidence (only prima facie evidence), the platform must first take "necessary
measures™ such as deleting, blocking, or even terminating the relevant services; otherwise it may
be held jointly liable. The article states that: “ecommerce platforms should only stop necessary
measures taken under the condition that the operator provides evidence to prove innocence.”
This provision not only fails to conform to the legal principles used in civil disputes and the
principle of notice deletion adopted by most countries, but also causes considerable disruption in
practice. It adds confusion to the market and may even encourage unfair competition.
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In most cases, platforms cannot rely solely on the unilateral prima facie evidence provided by the
complainant to take relevant measures against the reported party. Although these measures can
be reversed after the reported party provides evidence, the losses caused during this period may
be very large and cannot be recovered. For example, suppose a company points out that an
ecommerce vendor is selling its trademark or branded product and presents relevant ownership
or authorization evidence. According to the provisions of the draft, the ecommerce platform must
stop carrying the product while notifying the respondent. However, in practice, even true
intellectual property owners cannot fully know or verify whether the respondent has authorized
rights to sell the product in question. For example, some products purchased from retailers may
be sold legally via cross-border ecommerce, while other sellers only violate rules concerning
regional division between dealers but do not violate intellectual property rights.

In other cases, the complainant may claim that an ecommerce product constitutes an
infringement of a technical patent, or an infringement of another type of intellectual property.
Although the complainant may in such cases provide relevant prima facie evidence, these
intellectual property issues are often very complicated. Consider the case between two well-
known companies; in such a case, ecommerce platforms are not in a position to render judgment.
If the ecommerce platform seeks to remedy the dispute, a number of parties may be harmed.
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In the two kinds of cases mentioned above, some parties could also file reports of intellectual
property violations with malicious intent, in order to undermine the business of competitors.
Although measures from platforms can be reversed afterward, the process can have serious
consequences for a company’s reputation and overall sales. In addition, at present, no countries
have such regulations and practices on this issue. Some German regulations bear similarities, but
German law also stipulates that the notifier is a judge rather than an intellectual property rights
holder.
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Article 42
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For the same reason as above, USCBC recommends that the second paragraph of this article
regarding statements of infringement be amended to read, “if the notified party submits
contradicting evidence, and the ecommerce platform cannot make a judgement based on the
preliminary evidence of both parties, the platform will recommend both parties to the relevant
authorities for litigation. The platform will act according to the decision of the authority or the
judgment of the people's court.”
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Article 43
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USCBC recommends deleting this clause. According to the draft, the operators of the
ecommerce platform shall promptly publish results of public statements and processes as
stipulated in Articles 41 and 42 of this Law. However, the platform is a commercial unit and the
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publication of such information would violate the trade secrets or personal privacy of the
platform operators. At the same time, because there are a large number of operators on platforms
and operators are punished for violating the rules of the platform, the violation is only of a
commercial agreement between the platform and the operator. The platform has no right to
publish such content and infringe on the rights and interests of operators.
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Chapter |11: Ecommerce Contracts and Enforcement
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Article 48
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USCBC recommends deleting this article.
EZORSEWNUHIBRIER

On the basis of the principle of good faith, the operator shall perform its obligations in a timely
manner after the contract is established. However, in practice there may be some problems due to
non-end consumers (such as scalpers). If the operator is forced to perform the contract only
because these people pay the price, it will seriously affect the legitimate rights and interests of
the normal consumers and a stable market order. For example, according to the actual situation
faced by the company, a large number of suspected scalper orders will be encountered in daily
operations, which will occupy a large amount of product inventory. Therefore, the company
needs to conduct an internal review of these suspected scalper orders. After confirmation, the
orders need to be cancelled and these products will be released to meet the needs of real
consumers. USCBC believes that this clause will not only fail to protect the legitimate rights and
interests of real consumers, but will create opportunities for some unscrupulous consumers.
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Article 52

EA+—=%

USCBC recommends that the third paragraph of this article be amended to read, “electronic
payment service providers should provide reconciliation services and transaction record inquiry
services for the last two years free of charge.” (Suggested changes indicated in red).

HERZBUFARE =ELN“BFIRFREZ NSO AP R R EX KRS UK &IE
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Article 28 of the Administrative Measures for Network Payment Services of Non-Bank Payment
Institutions only stipulates that the payment institution shall provide customers transaction
information inquiry services for a minimum of one year, and the statute of limitations prescribed
in the Civil Procedure Law is only two years. The electronic payment service is based on
providing small, fast, and convenient micro-payment services to the public, and the transaction
volume is huge. If the electronic payment service provider is required to provide the transaction
record free of charge for a long period of time, it will face greatly increased technical and service
costs. At the same time, considering that electronic payment service providers mainly provide
services through electronic payment channels, it is recommended to further refine transaction
record query services to be consistent with industry habits.
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In addition, the transaction reconciliation service is not a fundamental service. At present, the
reconciliation service provided by banks is neither a standardized basic service, nor a free one. In
the principle of fairness, USCBC recommends considering not requiring electronic payment
services to provide reconciliation services free of charge.
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Article 56

BHARE

USCBC recommends amending the third paragraph of this article to read "losses caused by
unauthorized payment should be borne by the electronic payment service provider; if the
electronic payment service provider can prove that it is not at fault, then it should not be liable.”
(suggested addition indicated in red) According to the provisions of this article, the electronic
payment service provider does not assume responsibility for a precondition where it can prove
that the user is at fault. However, this burden of proof is too demanding for electronic payment
service providers and debatable in terms of reasonability and feasibility.
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Reasonability: At present, other payment areas follow the principle of fault liability, and the
liability for damages is conditional on the fault of the service provider. It is recommended that
ecommerce payment maintain the principle of fault in line with other payment areas, which will
reduce possible subsequent judicial disputes. China's civil damages compensation is based on the
principle of fault liability, with the principle of no-fault liability as an exception. The application
of the principle of no-fault liability requires special provisions under the Tort Liability Law.
Currently, no-fault liability applies to areas of high-risk, such as environmental pollution. In the
field of electronic payment, regardless of whether they are financial institutions or third-party
payment institutions, they are closely regulated by financial regulatory agencies and have strict
technical guarantees. Practice has proved that electronic payment services are safe and reliable,
and the electronic payment business has made evident contributions to society. Therefore, we
recommend regulators closely look at the pros and cons of the application of no-fault liability in
the field of electronic payment.
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Feasibility: It is generally infeasible to prove that an unauthorized payment is due to the user’s
error. In practice, there are a large number of cases where the user complains that an
unauthorized transaction occurred, but the transaction occurred by someone such as a relative to
whom the user voluntarily divulged the user’s account information. Under such circumstances, if
the electronic payment service provider cannot prove that the user is at fault, compensation will
be required, and it will impact the normal development of the electronic payment service
business.
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USCBC recommends that if the system facilities and technology of the electronic payment
service provider can be proven to be safe and stable; and at the time of the transaction
verification and execution was legal, compliant, and contractual; this should be sufficient to
prove that the electronic payment service provider is not at fault, and it should not be required to
take responsibility.
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Chapter VI: Oversight and Management
BNE L T

Article 78

B+ A%

This article stipulates the penalties for illegal behavior by platform operators. USCBC
recommends that these align with the current legal requirements for various commodities in
ecommerce operations. For example, the penalties for unlicensed business in the Draft Law are
inconsistent with the Food Safety Law, which may easily lead to confusion over which
regulatory punishment should be administered.
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CONCLUSION

Jon-a

USCBC thanks the National People’s Congress for providing this opportunity to comment on the
draft regulations. We hope that these comments are constructive and useful to the National
People’s Congress Legislative Affairs Commission as it reviews the draft measures. We would
appreciate the opportunity for further dialogue on these issues and are happy to follow up as
appropriate.
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