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SUCCESS IN CHINA REQUIRES GUIDANCE
AS MUCH AS PURPOSE

Just as ancient Chinese armies relied on the compass cart
for direction, companies venturing into China need an
experienced guide to point the way.

At HongkongBank, our aim is not only to help you
conduct your business efficiently, but to complement that
service with sound advice and clear guidance.

With 130 years of experience in financing trade and
business between China and the rest of the world, we are

well prepared to provide you with professional and efficient

services through our nine offices strategically located in
major Chinese cities.

When you venture into the China market, you'd be well
advised to stay on track with a partner who can point you in
the right direction.

After all, the only way we’ll succeed is by helping you
to do the same. For more information, contact
HongkongBank China Services Limited at telephone:

(852)2822-2652, facsimile:(852)2868-1646.
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TRENDS &

ISSUES

A Mixed Economic Report Card

China’s economy continued to be
among the world's fastest growing last
year, despite Beijing's efforts to moderate
growth and keep inflation under control.
By year’s end, the Chinese economy had
grown 11.8 percent, only a slight moder-
ation of 1993's 13.4 percent GNP growth.
But a 24 percent inflation rate and Bei-
jing's somewhat erratic efforts to control
money supply and credit make some
economists wary that the “soft landing”
Beijing has been seeking for several years
will be hard to achieve in 1995

Despite the ongoing problems with in-
flation, fast monetary growth, and loose
credit, central planners had a few bright
notes in 1994. Unlike the situation in
1992-93, when real estate and other spec-
ulative deals spurred a massive inflow of
capital that fueled inflation, Beijing was
better able to manage foreign investment
capital in 1994, As a result, more funds
were directed to priority sectors, particu-
larly large-scale infrastructure projects.

As in past years, collective, private,
and foreign-invested enterprises (FIEs)
contributed to much of the 17.5 percent
increase in industrial output. Agricultural
output rose marginally last year, but Bei-
jing was successful in implementing a
number of long-overdue reforms. The

government made good on its promise to

raise procurement prices of some staple
crops to ease the plight of farmers, who
have complained for the past several
years that they are not benefiting from re-
forms to the same degree as urban resi-
dents. At the same time, however, Beijing
ceased subsidizing farm purchases of
such inputs as fertilizer and pesticides,
leaving some farmers in the red despite
the higher procurement prices.

1994 also saw Beijing successfully im-
plement a number of currency and tax
reforms designed to boost central govern-
ment reserves, continue the marketization
ol the Chinese economy, and pave the
way for eventual convertibility of the ren-
minbi. The institution of the value-added
tax (VAT), for example, should provide
more funds to the central government.
Though some short-term problems have
vet to be resolved, most FIEs seem to
have adapted their accounting proce-
dures to the new system with litde diffi-
culty. Beijing, for the most part, appears
satisfied with the new tax regime, though
the current focus on tax collection sug-
gests that the government's tax revenues
were less than anticipated last year.

A new rule requiring domestic firms to
surrender their foreign exchange carnings
helped China’s foreign exchange reserves
reach over $40 billion by year’s end,

more than double 1993 figures. But
China’s budget deficit, which jumped
more than 40 percent to $7.7 billion in
1994, looms as a serious problem for offi-
cials. While the increase was partly due
to adjustments in government purchase
prices for grain and other commodities,
wage increases, tax collection problems,
and the ever-present need o prop up
failing State-owned enterprises also con-

tributed to the budgetary shortfall
What happens in 1995 is anyone's
guess, though analysts at the World Bank
and Asian Development Bank predict
Chinese planners will be able to bring
the GNP growth rate down to a more
manageable 9-10 percent. Strong exports
and a tighter rein on credit and money
supply may help Beijing guide the econ-
omy into the slow lane. The outlook on
inflation is less promising, and another
round of demand-driven inflation, a main
contributor to unmanageable growth in
1993, remains a very real threat in 1995 if
the population loses confidence in Bei-
jing’s ability to drive the economy for-

ward at a more manageable pace
— VLW

Editor’s note: 1994 year-end trade and
investment statistics will appear in the
May-june issue of The CBR.

US Court Holds F

In early December, Judge Jane A.
Restani overruled the protest filed by San
Diego-based China Diesel Imports (CDI
against the US Customs Service in the US
Court of International Trade. Alleging
CDI was importing engines made by Chi-
nese prison labor, Customs in 1991
barred the entry of engines produced by
Kunming-based Jinma Diesel Engine
Works. The case led to the first US trial
involving alleged prison labor-produced
imports from China (see The CBR. March-
April 1992, p.41).

CDI's protest, filed in 1992, argued that
even if Customs could prove that prison
labor was used to make the engines, the

irm on Chinese Prison-Made Imports

goods should be admitted to the United
States under the consumptive demand ex-
ception of the 1930 Smoot-Hawley Tariff
Act. This provision allows certain prod-
ucts made with forced labor to be sold in
the United States if no comparable prod-
uct is available from domestic producers.

Judge Restani disagreed, ruling that the
CDI engines cannot be imported under
the consumptive demand exception even
though CDI clearly established that the
United States does not offer a comparable
engine and that a market for such engines
exists. In a precedent-setting decision, the
judge narrowed the scope of the excep-
tion and ruled that the Smoot-Hawley Act

does not allow for goods manufactured
by convict labor to be imported under
any circumstances; only goods produced
by non-convict forced labor can be sub-
ject to the exception.

CDI has decided not to appeal its case
further because of the prohibitive legal
costs involved. Attorneys for US im-
porters, however, are concerned by the
judge’s decision, claiming that Restani's
ruling may create an inconsistency in US
law by denying importers the ability to
apply the consumptive demand excep-
tion provided by the Smoot-Hawley Act.

—cCaitlin Stewart Harris
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letter from the Editor

Many of you are no doubt wondering why this issue of The CBR arrived late. T de-
cided to hold this issue until we learned the results of the down-to-the-wire Special
301 negotiations between the United States and China. Had we stuck to our original
printing schedule, the outcome would have been announced while the magazine was
being printed—and the news would have been very old by the time we wrote about it
in the next issue. Instead, you can read about the basic provisions of the agreement in
“Letter from the President” on p.6; more detailed analysis will come in a future issue,
after the final text of the agreement is released.

The issues discussed during the Special 301 negotiations are also examined in the
focus of this issue—the new World Trade Organization (WTO) and the rules it will use
to govern global trade in the future. The articles are not China-specific, though most
address how Uruguay Round provisions will affect China’s trade and investment cli-
mate. Once China accedes to the WTO, we will examine its protocol of accession and
the implications for the business world; the situation now is simply too fluid for any-
one to guess when that will occur or under what circumstances. By reading this focus,
however, you should gain a general idea of the obligations all WTO members will
face under the new trade regime.

Once you've read and digested this serious stuff, take a moment to check out our
new department, “Last Page” (it should be obvious where to look). We hope to run
“Last Page” regularly to provide a lighter look at some of the goings-on in China and
China business. If you like the idea, let me know—and let us hear your anecdotes and

off-beat adventures, too! Enjoy the issue.

Sincerely,
i) n (=2
&/-Fg AV (_,J-L -_\,I&

Pamela Baldinger

IN MEMORIAM

Melvin W. Searls, Jr., former deputy as-
sistant secretary of commerce and Council
vice president, died of a brain tumor in
Washington, DC on December 28 at the
age of 59. Searls was one of the original
China hands, lending his integrity and
professional expertise to the forging of
trust between the peoples of China and
the United States

When Searls came to the Council in
1975, he brought a hands-on Asia busi-
ness background, having represented
Exxon in Cambodia, South Vietnam, Pak-
istan, and Hong Kong. During his two-
year tenure at the Council, he was re-
spected by members and staff for his
business know-how, management and
communications skills, sensitivity to oth-
ers, good humor, and fairness.

For Mel Searls, the Council was a point
of entry into public service and a stepping
stone for his later role as a leader in the
expansion of American commercial diplo-
macy in Asia. Following normalization of

Mel Searls

US relations
with China,
Searls was ap-
pointed the
first US com-
mercial counselor to China in 1981, and
later returned to Washington to become
L|L‘|1L|l}' assistant secretary of commerce
for East Asia and the Pacific.

In 1992, after postings in New Delhi
and Paris, Searls returned to Beijing to
serve as |]1||1i5[('|‘ (‘()\.lﬂ‘\'L‘}()!’ for commer-
cial affairs. At a Beijing memorial service
in January, US Ambassador to China Sta-
pleton Roy said Searls “threw his heart
and soul into his work. Mel always had a
special attachment to China.” Searls will
be warmly remembered on both sides of
the Pacific as a truly good man.

—Nicholas Ludlow

Nicholas Ludlow, editor of The CBR from
1973-80, worked with Mel Searls at the
US-China Business Council.
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LEe T LER

FROM THE

PRESIDENT

Robert A. Kapp

he great “Intellectual Property Cri-

sis” of 1994 appears, finally, to be

over—nearly three months late

The United States and China once
again walked to the brink and found the
terms for a carefully crafted settlement. In
the end, despite tense moments and
harsh rhetoric along the way, the US
team of Deputy US Trade Representative
(USTR) Charlene Barshefsky and her
deputies, Lee Sands and Deborah Lehr,
came to terms with the equally formida-
ble team of Trade and Economic Cooper-
ation Minister Wu Yi and her colleagues,
led by Vice Minister Sun Zhenyu. The re-
sults? Long-term Chinese commitments to
improve protection of intellectual prop-
erty rights (IPR) in exchange for US re-
moval of a threat to impose prohibitive
import duties ag

&

iinst Chinese products,

The USTR press statement released
February 20, the day the agreement was
signed, emphasized the positive results
for the United States: swift action against
pirate factories and market opening for
US audio-visual products. Minister Wu's
press statement confirmed that China will
take “judicial and administrative means to
attack the violators of intellectual prop-
erty rights.”

A sigh of relief can be detected
throughout the US business community
now that the negotiations are over.
Everyone knew that there were serious
PR issues to address in China, and that

intellectual property protection is one of

the cornerstones of effective long-term
investment and trade relations, Business
therefore by and large stayed the course
with the Administration, even when the
threatened US sanctions and Chinese re-
taliation seemed likely to endanger US
company activities in China.

A closer look

Under the agreement, the two sides
agreed to take a number of cooperative
steps to address PR protection in China
The full text has not been made available
to the public yet, but according to USTR,
Beijing agreed to:

B Create a new enforcement structure to
ensure that IPR protection is carried out
effectively. IPR conference working
groups will be formed at the central,
pre wincial, and local levels to coordinate
enforcement efforts and the drafting of
[PR-related legislation. Task forces under
each conference working group will be
empowered to carry out enforcement ef-
torts.

B Establish an effective border control to
prevent the exportation of illegal prod-
ucts. The US Customs Service will pro-
vide technical assistance.

W Enforce all IPR laws strictly and en-
hance the training of judges, lawyers, of-
ficials, and others on the importance of
[PR protection. Information regarding
China’s enforcement efforts will be
shared with the United States on a quar-

terly basis.

Onward and Upward

US companies should take heart at the
successful conclusion of the Special 301
negotiations

B Make all IPR-related rules and regula-
tions transparent.

B Ensure that its government ministries
use authorized intellectual property prod-
ucts and ensure that adequate resources
are available for acquisition of these
goods.

B Allow US patent holders access to ef-
fective judicial relief, including national
treatment when filing fees. Chinese agen-
cies must provide protection of the evi-
dence of infringement while legal cases
are pending.

B Eliminate quotas on the importation of
US audio-visual products. Previously, in-
ternal Chinese regulations permitted only
10 foreign films to enter the country each
year

B Create a title verification system to help
prevent the production, distribution, im-
portation, exportation, and retail sale of
US audio-visual works without the veri-
fied consent of the US right holder

M Permit US audio-visual companies to
form joint ventures to produce or distrib-
ute their products in China, at first in
Shanghai and Guangzhou. US joint ven-
tures will be allowed in 13 cities by the
year 2000,

W Take actions to discover factories pro-
ducing infringing products and move
against them within the next three
months. Over the past three-four weeks,
Chinese authorities have already raided
seven factories producing counterfeit

compact and laser discs, including the

6
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Shenfei Laser Optical Systems Co., reput-
edly the largest counterfeit compact disc
(CD) producer in China.

Pondering the outcome

Without having seen the actual text, it
is impossible to speak too confidently
about the impact of the agreement. It
isn’t too early, however, to reflect on
some of the issues raised by this latest
trade spat.

First, in aiding the development of the
“rule of law,” the agreement makes man-
ifest the socially constructive role US-
China trade can play in the PRC. The
new IPR agreement, with its provisions
for substantial changes in the definition
and prosecution of legal offenses within
China, suggests that enhanced trade rela-
tions themselves can help bring about
stable, impartial, and predictable legal
conduct in Chinese society. Those who
argue that business activities in China
are irrelevant to this expanded “rule of
law™ are mistaken.

Further, trade disputes are not tanta-
mount to “trade war,” and they can be
managed. Media hype notwithstanding,
many of us argued from the start that
the IPR dispute was a relatively focused
conflict over a finite amount of mone-
tary damage, and urged that the intense
annoyance on both sides not degenerate
into a volatile broth of overall bilateral
dissatisfaction. If focused trade disputes
like PR get mixed up with all the other
grievances many American policymakers
nurse with China, the issues will all be-
come impossible to manage. As it is, the
successful conclusion of the IPR talks
proves that trade conflicts are amenable
to dispute resolution, and that the US
and Chinese sides alike are keenly
aware of the costs of failing to settle
them.

Now that the IPR negotiations have
come to a close, the exact wording of
what has been agreed to will be crucial.
Correspondence of the English and Chi-
nese versions of the deal will be central
to the successful implementation of the
terms of the agreement.

Translation, however, is not an easy
matter. While words such as “fan belt” or
“ammonium nitrate” have unambiguous
dictionary equivalents, the operative
terms of formal agreements are far trick-
ier. Words such as “commitment,” for ex-

ample, have more than one Chinese
translation, and each possibility has a
shaded nuance that may or may not cor-
respond exactly to what Americans think
they mean when they use the English
word. Chinese verb tenses, too, can be
quite ambiguous. The final Chinese ver-
sion of the agreement—which, after all,
will be the definitive version for PRC offi-
cials—and the English text must be true
to one another. If discrepancies exist, we
can expect new “misunderstandings” and
feelings of disappointment a year or two
down the line.

Finally, this long and tense dispute
leaves a mixed message. On the positive
side, we have seen once again that bitter
rhetoric, personal denunciations, and
threat and counter threat need not pre-
vent the two sides from hammering out
an agreement. The negotiators reached
their settlement despite evidence of
growing feelings of distrust in both capi-
tals—and despite China's bitter disap-
pointment at not acceding to the GATT
in 1994. It is genuinely encouraging to

see that tough negotiators can “cut a
deal” in spite of the gloomy atmospher-
ics. The evidence of a common ability to
compromise should encourage those on
both sides who discern an increasingly
powerful tide of disagreement welling in
US-China relations.

It is also encouraging to see that the
bulk of the new IPR agreement seems to
deal with medium- and long-term struc-
tural changes in China’s intellectual prop-
erty environment. Raids and plant clo-
sures, though important to individual
plaintiffs at a particular moment, are not
the be-all and end-all of an improved IPR
regime in China. The bigger issues are
structural: the propagation of broad legal
and social approaches to intellectual
property rights, the establishment of
structures and systems to discover and
punish abuses; and the improvement of
market access conditions for IPR-based
foreign firms in China. As the points sum-
marized earlier reveal, China appears to
be taking impressive steps forward. US
pledges to help China achieve some of its
commitments should be celebrated, not
because they give Uncle Sam modern-
day gunboats with which to force China
to behave itself, but because such coop-
eration is likely to promote China’s inte-
gration into the global trading system.

On the negative side, we must re-
member that this agreement comes only
after more than a year of enervating,
rancorous debate—both public and pri-
and extreme brinkmanship.
Maybe we could get used to such an-
tics, but should we have to? While US-
imposed deadlines seem to have been
crucial in galvanizing the negotiators of

vate

both sides to reach an agreement, ex-
cessive reliance on such ultimatum
could cause the two countries to fall
into a dangerous pattern, with each side
leaving each negotiation more exasper-
ated and cynical about resolving future
disputes.

In the end, we need to put this
agreement, like any other, in perspec-
tive. When I left Beijing on February 26,
the US and Chinese negotiators were
just wrapping up their discussions. As 1
passed the US negotiators’ hotel, a man
outside was busy selling the latest fake
CDs from his flatbed tricycle. Clearly,
instilling in the Chinese the value of in-
tellectual property and the importance
of providing adequate IPR protection
will take time. But the February agree-
ment is a major step in the right direc-

tion. .
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COUNCIL

ACTEVIHEES

Speed Bumps Ahead

In a straw poll that opened the Coun-
cil's annual Forecast meeting on January
26, the overwhelming majority of 200 at-
tendees agreed that their China business
had grown significantly over the past
vear. But far fewer could claim that over-
all operating conditions for their particu-
lar businesses had also improved. This
dichotomy set the tone for the rest of the

day’s discussions.

trends that bode well for the future: sav-
ings as a percentage of GDP reached 35-
37 percent last year, export growth and
infrastructure development have begun
to improve dramatically, and the labor
force is becoming more skilled.

However, Lall cautioned that the pic

ture is not all rosy. Further overheating of

the economy would certainly threaten

macroeconomic stability in the coming

The first guest speaker, Rajiv Lall, se
nior economist for China and Mongolia
operations at the World Bank, claimed
that analyzing China’s economy is a frus
trating process, akin to watching a
tremendously complex and rapidly
changing nation “through a keyhole.”
However, Lall conceded that 1994 was a
watershed year for China’s economic
growth. Not only did China launch the
largest tax reform in its history, Beijing
also modified the role and function of the
central bank and created three new pol-
icy banks

Lall claimed that China's long-term
growth potential appears bright, predict-
ing that the country would be able to
sustain an average real annual growth
rate of 9 percent through the end of the
century, He also noted a number of

Forecast participants reported that by and large, China business was good in 1994.

vears, and inflation, which ran well over
20 percent last year, remains one of the
government’'s primary concerns. Sustain-
ing a high growth rate without further
driving up inflation will likely emerge as
China's greatest challenge in the coming
years.

Lall’s advice to the business commu-
nity was to remain “cautiously optimistic”
about Beijing's ability to bring the econ-
omy to a soft landing in 1995. He pre-
dicted that inflation could fall to approxi-
mately 15 percent this year and
suggested that imports, as well as ex-
ports, will continue to grow. Ultimately,
China’s economic performance will be
determined by whether authorities can
keep inflation down, continue to pursue
financial sector reforms, accept lower

rates of domestic investment, and im-

prove the productivity of State-owned en-
terprises.

Following Lall's economic overview,
Professor Roderick MacFarquhar of Har-
vard University delved into China’s politi-
cal future, painting a somewhat bleaker
picture. He proposed that China’s current
political system will not long outlast its
aged founders, many of whom have
dwindling political power. The legitimacy
and power of the Chinese Communist
Party are waning, MacFarquhar noted,
warning that the potential for a political
“earthquake” exists in China's near future
Thus, when trying to predict the future
direction of China’s development, it is
more important to consider which institu
tion—the Party or the military—rather
than which person, will lead China after
Deng Xiaoping,.

Anne Stevenson-Yang, the Council's
Beijing-based director of China opera
tions, rounded out the morning session
with an insider’s view of China’s business
environment. She addressed the changing
nature of foreign investment in China,
noting a shift from smaller, labor-inten-
sive projects toward larger, capital-inten-
sive projects in recent months. One of
the most notable changes over the last
year, she stated, has been in US company

attitudes; Stevenson-Yang pointed out

that US firms have greater expectations

O B
The World Bank’s Rajiv Lall warned that
inflation could derail Beijing’s efforts to
engineer a soft landing in ‘95.
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concerning their investments now, and
expect a higher rate of return and faster
product turnover than in previous years.

Despite Beijing's ongoing unionization
drive and the problems of rising labor
costs and land fees, Stevenson-Yang as-
sured investors that China is not looking
to discourage foreign investment. She
emphasized that foreign companies must

US investments are not the target of
Beijing’s unionization drive, advised
Council China Director Anne Stevenson-

Yang.

continue to push for equitable treatment
when negotiating with the Chinese. Most
important, she concluded, foreign firms
should realize that as growth in foreign
investment tapers off in China, officials
will be more likely to compromise.
Therefore, investors “need to deliberate,
choose their targets, and strike the best
deals they possibly can.”

During luncheon, Forecast ‘95 partici-
pants were briefed by Laura D'Andrea
Tyson, chairperson of the President’s
Council of Economic Advisors and newly
named head of the National Economic
Council, on the Clinton Administration’s
foreign trade accomplishments over the
last two years. Tyson noted progress on
the GATT, the WTO, and NAFTA, and
praised the ongoing liberalization of
China’s trade regime, stating that with fur-
ther reduction of tariff barriers and im-
provements in transparency and intellec-
tual property rights, China will be
admitted into the new WTO. She con-
cluded by acknowledging the Administra-
tion’s belief that China is and will be-
come an important source of global
prosperity in the coming decades.

After lunch, members attended work-
shops covering a broad range of opera-
tional issues. In the session on US gov-
ernment programs for China, Department
of Commerce (DOC), Export-Import
Bank, and Department of Energy (DOE)

representatives explained the activities of

their agencies in China. Don Forest, di-
rector of the Office of China, Hong Kong,
and Mongolia at DOC, provided contact
information for companies seeking China
market information as well as advice on
Chinese Customs, inspection, and invest-
ment regulations. Forest also discussed
the efforts of the Joint Commission on
Commerce and Trade (JCCT), a bilateral
framework that permits US and Chinese
decisionmakers in various industrial sec-
tors to meet and discuss collaborative
programs.

Frank Wilson of the US Export-Import
Bank conveyed the bank's new attitude
toward promoting US business in China.
He said Ex-Im Bank wants to increase its
role in financing projects in China's
heavy industrial sectors, and has set up a
Project Finance Group to provide limited
recourse financing to selected invest-
ments (see p.39). Ted Atwood from DOE
explained the US government’s clean coal
program, as well as the types of technical
assistance DOE provides to China. Such
assistance includes efforts to increase

China’s energy capacity and efficiency

and reduce greenhouse emissions.

Many Council members ecagerly at-
tended a workshop on the new Congress
and its attitudes toward US-China policy
Ed Gresser, legislative assistant to Senator
Max Baucus, urged business executives to
discuss their China trade concerns with
new members of Congress, many of whom
are unfamiliar with the business perspec-
tive. Richard Bush, a staffer on the House
International Relations Committee (for-
merly the House Foreign Affairs Commit-
tee), warned that companies should pay
close attention to such issues as China’s
weapons exports and US policy regarding
Tibet and Taiwan, all of which are likely to
be discussed by Congress this year.

In the workshop on real estate, com-
pany representatives heard from Clark
Friedman, president of Eastern American,
Inc., on China's construction industry.
Friedman advised companies considering
investments in China on how to select a
design institute to build their facilities and
discussed important issues related to pro-
ject management, site selection, contrac-
tors, and zoning regulations. Friedman
warned that while building a plant in
China is a lengthy and time-consuming
undertaking, patience and good connec-
tions can make the process easier.

Management training in China was the
focus of the fourth Council workshop.
Richard Bouchard, senior project supervi-
sor at the Center of Management and Or-
ganizational Learning at Motorola Univer-

Assistant to the President for Economic Policy Laura D’Andrea Tyson told members

and the media that China needs to undertake further reforms before it will be

admitted to the WTO.
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sity, reported on his institution’s “China
Accelerated Management Program.”
Though Motorola has successfully trained
local mid-level managers through the pro-
gram, gaps still exist in the understanding

of Chinese culture by foreigners and of

foreign business culture by Chinese, he
noted. Bouchard affirmed that Chinese

executives will be critical to the success of

foreign companies’ China operations in
the 21st century; however, these execu-
tives must share their companies’ goals
and keep corporate interests in mind
Other panelists emphasized the impor-
tance of trust, good communication, and
instilling a sense of accountability in Chi-

nese managers.

Looking at Labor

The Council’s Legal Committee
convened on January 25 to tackle
implementation issues surrounding
China’s new Labor Law, which went
into effect January 1. The law applies
to all enterprises in China, including
foreign-invested enterprises (FIEs).
According to Yvonne Chan, an attor-
ney in the New York office of Paul,
Weiss, Rifkind, Wharton & Garrison,
FIEs will encounter changes in the
way they recruit employees, sign la-
bor contracts, deal with labor
unions, and participate in China’s
new social insurance system. She
also noted that US FIEs should not
be overly worried about pressure to
establish trade unions within their
operations because the State’s union-
ization effort is aimed mainly at
Asian-owned “sweatshops” that force
employees to work in unacceptable
conditions.

Joan Fife, a labor attorney with
Winston & Strawn, compared the
Chinese law to labor regulations in
the United States. She noted that
China focuses on individual labor
contracts, which are rarely signed in
the United States, where more atten-
tion is paid to enforcement issues.
While the new Chinese law protects
against some forms of discrimina-
tion, it does not protect against sex-
ual harassment or discrimination
based on age or physical disability.

Tough Times for
Chemical Companies

“How does a company register its
chemical product in China without
disclosing its composition or its
endusers?” This question was the fo-
cus of the January 25 gathering of the
Chemicals Working Group, which met
to discuss the PRC's new chemical
regulations. A majority of the 30
Council members in attendance
claimed that exorbitant fees, inconsis-
tent treatment of foreign companies,
and continuing confusion about the
registration process constitute serious
barriers to the Chinese market.

Anne Stevenson-Yang, director of
the Council’'s China operations, briefed
members on the efforts of the Beijing-
based Chemicals Ad Hoc Working
Group, an informal coalition of inter-
national chemical companies that have
banded together to express their con-
cerns about the chemical regulations to

the Chinese government. Stevenson-
Yang explained that the group seeks to
convey to Chinese authorities the diffi-
culty and expense of operating under
the regulations.

Because the Ad Hoc Group's discus-
sions with National Environmental Pro-
tection Agency (NEPA) officials indi-
cated that the agency is willing to be
flexible in its interpretation of the im-
port registration terms and procedures,
working-group members reached a
consensus that US chemical companies
should proceed with registration. How-
ever, Stevenson-Yang advised Council
members against submitting confiden-
tial information and suggested they
provide only the requested material
safety data sheet (MSDS), UN packag-
ing number, sample product label, and
basic information on packaging.

Helping Companies Succeed
in China Since 1978

"We put years of experience and insight to work
in planning, negotiation and implementation of
specific projects and missions."

~ George P. Koo, Sc.D, MBA, Managing Director

Former: Vice President, Chase Pacific Trade Advisors
Managing Director, Bear Stearns China Trade Advisors

International Strategic Alliances, Inc.
1265 Montecito Avenue )

Mountain View, CA 94043

Tel: 415-969-1671
Fax: 415-969-1673

Suite 109
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Tech Transfer Tips

W Stuart Ostroff

Beware of
underestimating
the costs of training
and localization

W Stuart Ostroff is the president of
Project Direction Inc., a manufacturing
engineering consultant group located in
Abington, Pennsylvania. He has
worked on China projects since 1985,
and completed two production-line
installations between 1989-92.

ince December 1978, when the
Chinese Communist Party’s Third
Plenum adopted Deng Xiaoping's
“Four Modernizations” plan to
improve agriculture, industry, national
defense, and science and technology,
China has been keen to upgrade its tech-
nology in virtually every industrial sector.

For some US companies, the transfer of

technology to a developing country such
as China can be economically attractive,
particularly if the end products can be
sold on the domestic market. When ne-
gotiating technology transfer deals with
Chinese companies, however, foreign
firms need to be aware of some of the
problems they may encounter along the
way.

In broad terms, technology transfer
covers the assignment or licensing of
patents or other industrial property rights,
the provision of technical services, and
the sharing of know-how, which is pro-
vided in the form of drawings, technical
data, and technical specifications. A tech-
nology transfer deal can consist of a rela-
tively simple agreement in which a for-
eign firm allows a Chinese company to
use its technology for a set period, or it
can involve a far more complex arrange-
ment whereby a foreign firm contributes
technical expertise and industrial process-
ing equipment as part of its equity contri-
bution to a joint venture in China. In ei-
ther case, the Ministry of Foreign Trade
and Economic Cooperation (MOFTEC) or

one of its provincial-level bureaus must
approve most technology transfer deals.
Technologies that process raw materi-
als, particularly in industries with high
foreign-exchange earning capacity, are
likely to be approved without difficulty,
Beijing is also interested in acquiring
technologies that improve product qual-
ity, to make Chinese exports more com-
petitive with those from other Asian man-
ufacturing countries like Japan and
Korea. Technology capable of conserving
energy, particularly in the production of
electricity, is highly desired. Less in de-
mand is equipment that simply saves la-
bor but does not create new products or
enhance an enterprise’s ability to earn
foreign exchange; these technologies
tend to command lower prices and also
face more difficulty getting approved.

Sales vs. joint ventures

Licensing technology is usually less
complicated than transferring technology
as part of an investment, because Chinese
authorities generally subject a potential
joint-venture deal to much tighter scrutiny.
Nevertheless, technology-licensing pro-
jects still involve the presence of at least
provincial-level officials during the con-
tract negotiations. MOFTEC approval is
usually required for deals involving more
than $5 million in technology transfer.

In transfers unrelated to an investment
project, the foreign party generally agrees
to license its technology to the Chinese
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enduser in return for progress payments
or a lump-sum payment up front. Some
deals may entail more complex purchas-
ing and marketing arrangements between
the two parties. Most contracts are valid
for 10 years, though this period can be
extended to the length of the equipment
patent or even longer. The licensor is
generally responsible for providing the
equipment, training, and service covered
by warranty in addition to other basic
support, such as the supply of spare
parts. The seller's contractual responsibili-
ties typically end at the conclusion of the
equipment warranty period.

If a deal involves specific equipment
custom-built for the buyer’s plant, the con-
tract will also specify the delivery of a
drawing package, followed by a design-
review meeting to be held at the buyer's
offices. Several members of the seller’s
staff will be expected to participate in this
meeting, spending a week (or longer, de-
pending on the scope of the project) con-
sulting with the buyer’s technical and op-
erating personnel, various university and
outsicle consulting “experts,” and technical
bureaucrats from provincial import/export
entities. To keep the discussions on track,
the seller’s representative should create a
detailed meeting agenda, submit it to the
buyer’s groups several weeks before the
meeting is held, and update it, as re-
quired, for each subsequent meeting day.

The design-review meeting should con-
clude with the creation of a Memorandum
of Understanding that sums up follow-up
responsibilities of both buyer and seller.
The buyer might be asked to provide an
outline of his feasibility study, for exam-
ple, while the seller would be expected to
furnish additional technical and commer-
cial data. This meeting is also a good op-
portunity to discuss and update shipment
and installation arrangements.

In a typical licensing and equipment
sale arrangement, both parties enter into
a fixed price contract that is usually
based on progress payments. The foreign
seller receives 10-15 percent of the total
contract price upon the signing of the
contract, and a further 15-20 percent
upon delivery of the drawings and docu-
mentation. Another payment is generally
due upon presentation of the shipping
documents at the US port of shipment.
The contract should also specify a defin-
able milestone, such as the start of actual

system assembly, to be confirmed by a
neutral third party, for a subsequent pay-
ment of perhaps 20 percent. A final pay-
ment would then normally be paid when
the equipment is fully installed and is op-
erating according to the contract’s perfor-
mance specifications,

Technology capable of
conserving energy,
particularly in the
production of electricity,
is highly desired.

It may take considerably longer for the
foreign company that transfers technol-
ogy as part of a joint-venture agreement
to recoup his technology investment,
since the licensor generally receives
progress payments or royalties as output
is sold. Therefore, the foreign partner will
usually extend on-going training and
maintenance support as well as market-
ing and distribution assistance to the ven-
ture to ensure it produces output at ex-
pected volume and quality levels. The
Chinese partner will also expect the seller
to help market and sell the venture’s
products overseas, regardless of whether
they would compete with the licensor’s
own products. The foreign party must
therefore undertake a careful study of do-
mestic and foreign demand for a pro-
posed joint venture’s output before com-
mitting to the project.

Covering all the bases

Whether technology is to be trans-
ferred by licensing agreement or joint-
venture contract, the prospective technol-
ogy licensor must negotiate a contract
that addresses a number of vital points.
All of these points are subject to negotia-
tion, and the licensor must understand
each possible trade-off. To avoid being
confronted with unexpected demands,
foreign parties negotiating technology
transfer deals should take the following
precautions:

B Confirm partner’s resources and
support, as well as approval potential,

for the technology and/or equipment.
Though factory endusers may be highly
enthusiastic about a potential deal, they
may have little support from local or
provincial officials and banks to purchase
or license foreign technology. Foreign
parties can therefore expend much effort
without realizing the project has little
chance of success.

One way to improve the chances that

Chinese authorities will act promptly to
approve a technology transfer is to make
sure that the specific technology receives
“advanced technology” status in accor-
dance with the 1987 Rules for Examining
Export and Advanced Enterprises with
Foreign Investment. To be classified as
“advanced,” the technology should lead to
the development of new products, boost
imports, substitute for imports, or provide
products in short supply in China.
B Spell out all details of the equip-
ment to be provided The final contract
should take into account the value of
know-how as well as the actual equip-
ment. In a joint venture, however, the
Chinese will limit know-how to no more
than 20 percent of the foreign partner’s
capital contribution.

In any technology transfer deal, both
sides should insist that the contract detail
all the equipment being sold—including
number, size, and weight of each piece—
as well as transport and unloading partic-
ulars. Each item should be priced sepa-
rately. The seller should expect the
Chinese party to attempt to eliminate or
reduce the prices of particular items it
feels are too costly. If this occurs, the for-
eign party might seek to identify certain
components or subsystems that can be
sourced inside China and paid for with
renminbi rather than foreign currency.

Including such a “domestic content”
portion in a contract will often help
smooth the approval process by minimiz-
ing the amount of foreign exchange the
Chinese have to spend to acquire the im-
ported technology. Any substitution of lo-
cal parts for imported ones must be speci-
fied carefully in the contract, and the
licensor must be able to confirm that the
relevant goods are available and appro-
priate. In order to do so, the licensor
must budget time and resources to in-
spect the local parts and ascertain that
they can be delivered according to the
project schedule.
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B Clarify payment schedules Chinese
buyers generally prefer to make progress
payments instead of paying for technol-
ogy outright. If the licensor is willing to
accept progress payments rather than a
lump-sum user fee, payment will typi-
cally be made through a letter of credit
issued by the Bank of China.

If the foreign party is to be compen-
sated through periodic royalty payments,
the rates will vary according to the nature
of the technology, whether it is being li-
censed or contributed to a joint venture,

The foreign seller
receives 10-15 percent
of the total contract
price upon the signing
of the contract.
and other factors. Generally speaking,

royalty rates range from 2-5 percent of
the end product’s sales price, and can be

indexed to inflation. During the negotia-
tions, however, both parties need to
agree on the base sales price to be
used—a product sold in China may well
command a lower price than the same
product exported overseas.

In some cases, the Chinese party will
recommend that the seller take back the
enterprise’s output in lieu of cash pay-
ments. This scheme may be part of the
foreign seller’s agenda in any case, partic-
ularly if his manufacturing process can
benefit from China's comparatively low

A Tale of Two Tech Transfers
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labor costs. But if the licensing company
has no need for the product itself, it
should seek to minimize the percentage
of “soft payments” it commits to in the
contract, since obtaining permission to
sell the goods in China might not be pos-
sible, and exporting the goods for hard
currency would likely involve a third
party that would demand a commission
for its services and cut into the foreign li-
censor’s profits.

B Place reasonable limits on training
In most cases, the Chinese buyer or
joint-venture partner will expect consid-
erable training for its operating staff; this
is a vital element of the “software” side
of the technology. This training might
begin at the foreign party’s home facili-
ties and then continue at the buyer’s site
after the equipment is installed—the
seller should be sure to budget for con-
siderable on-site training and supervi-
sion by a foreign engineer during the
start-up period. Though a foreign joint-
venture partner, in particular, will gener-
ally be keen on providing a sophisti-
cated and continuing training scheme,
training demands place a heavy burden
on the licensor’s staff, particularly if the
buyer wants to send a large group to the
licensor’s factory for several weeks.

In a typical training scenario, the Chi-
nese buyer will send technicians and
managers to the foreign licensor’s home
base for several weeks. In these situa-
tions, the buyer usually bears the travel
costs for his personnel, but the licensor
handles lodging, meals, and local trans-
portation costs. In one project I worked
on, however, a group arrived from China
for training and demanded an additional
“spending allowance” for miscellaneous
needs such as cigarettes and haircuts. We
ultimately settled on a modest stipend.
To avoid such misunderstandings, the
particulars of training arrangements
should be detailed in the technology
transfer contract.

B Ensure input quality In addition to
verifying the quality of locally made sub-
stitute components, the equipment licen-
sor must also make sure that the raw ma-
terials used in the buver's industrial
process are suitable for the imported
technology and available when needed.
Otherwise, production rates will suffer
and progress payments may have to be
delayed. The foreign licensor should

therefore specify input parameters and, if
possible, arrange a supply of known-
quality materials for any test runs for
quality and endurance.

B Specify operating conditions
China's inability to generate enough
clectric power to meet demand can re-
sult in periodic brownouts and black-
outs. Moreover, buildings in China are
rarely heated or cooled to US standards.
Given these operational uncertainties,
the technology licensor needs to make
sure that its equipment and/or process
can perform under adverse conditions.
Contractual details related to output or
production rate, therefore, must allow
for energy shortages and delays in the
delivery of materials.

B Protect intellectual property rights
Foreign equipment sellers and licensors
must be careful to protect their patents
and copyrights in China. All intellectual
property should be registered in one’s
home country as well as in the PRC, and
the technology transfer contract should
spell out the Chinese buyer's rights and
obligations. Even if a seller is able to get
all of his concerns clearly specified in the
final contract, however, problems can still
arise, In some cases, the foreign seller
may want to protect himself by holding
back the most up-to-date or critical tech-
nology until a later period, when he is
satisfied that his intellectual property
rights will be protected.

No end to the demand

Until recently, only large companies
had the resources to organize and com-
plete the sale of technology to China.
Even a single one of the preceding chal-
lenges could seriously derail a project.
Better communications, more assistance
from external financing sources, and the
increased number of companies and indi-
viduals able to broker technology transfer
deals, however, have translated into a
jump in the number of deals struck be-
tween Chinese firms and small- and
medium-sized foreign companies.

In the next few years, many technolo-
gies that boost production and improve
efficiency and product quality will con-
tinue to be marketable in China. As
China’s industrial sectors have a long way
to go before they catch up with those in
the developed economies, there will be
huge demand for technologies that boost
China’s infrastructure. Growing demand
for consumer products will augur well for
imports of the technologies involved in
the production of these goods as well.
However, periodic credit crunches
brought on by Beijing’s efforts to cool
down the economy and control inflation
could well impede the rate at which China
is able to purchase new technologies.
Nevertheless, US companies with the right
technology and the willingness to negoti-
ate the right terms will no doubt continue
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A New World Order

Farewell to the GATT and
welcome to the World Trade Organization

James V. Feinerman

n April 15, 1994, in Marrakesh, the Uruguay Round
of the General Agreement on Tariffs and Trade
(GATT) came to a close. After a record eight years
of multilateral trade negotiations, the Uruguay
Round, which started out as an ambitious attempt to revamp

subcommittees will oversee the continuing negotiations on
maritime transport, basic telecommunications and financial ser-
vices, market access, and other areas that were not completed
when the Uruguay Round ended. In addition, the PCWTO will
handle other issues on the WTO agenda, including trade and

the GATT and revise many of the pro-
cedures that guide international trade,
effectively brought the GATT itself 1o
an end by proposing the establishment
of a successor trade regime, the World
Trade Organization (WTO).

In December, the US Congress voted
to approve the implementing legisla-
tion for the GATT Uruguay Round
Agreement, clearing the way for US
participation in the WTO. Though the
WTO was officially inaugurated on Jan-
uary 1, the GATT apparatus will con-
tinue to guide global trade over the
next two years, gradually winding
down as the WTO becomes fully oper-
ational in January 1997.

The WTO Agreement finalized dur-
ing the last months of the Uruguay

investment; regional trade agreements;
the relationship between trade and la-
bor rights and between immigration
policies and trade; competition policy
and its effect on trade; and policies on
finance and monetary matters that af

fect trade.
Years in the making

Almost from the moment the GATT
was created in the mid-1940s, many of
its contracting parties and outside ob-
servers and critics called for the estab-

lishment of a more comprehensive or-

ganization, one whose oversight and
development of international trade
would parallel the development fi-
nance mission of the International
Monetary Fund (IMF) and International

Round creates an overall framework
for the fledgling organization, and lays out the procedures and
structures for all matters that the WTO will consider in the fu-
ture. A Preparatory Committee for the WTO (PCWTO) was es-
tablished at Marrakesh, along with four subcommittees han-
dling: budget, finance, and administrative matters; services;
trade and environment issues; and institutional, procedural,
and legal matters. Assigned to complete “all necessary work™ to
ensure a smooth transition to the WTO, the PCWTO and its

W James V. Feinerman is director of the Committee on
Scholarly Communication with China and professor of law at
Georgetown University.

Bank for Reconstruction and Develop-
ment (World Bank). US government officials in the late 1940s,
however, were reluctant to create an international body with
the potential ability to override domestic law in critical areas of
€Cconomic activity

Thus, the GATT, despite seven long rounds of supplemen-
tary negotiations prior to the Uruguay Round, had serious limi-
tations. These included unequal obligations among countries at
different stages of development and the lack of meaningful
rules to cover intellectual property or important sectors such as
agriculture and services. Also, the GATT's dispute settlement
mechanism was inadequate—and unable to resolve problems
quickly (see p.28).

By the 1980s, new US attitudes toward global trade began to
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influence its perception of the GATT.
Foreign trade had become a vital compo-
nent of the US economy; by the end of
the decade, exports accounted for around
25 percent of annual GNP, up from 13
percent 20 years earlier. The United
States and other countries also began to
see the GATT as a means of countering
the growing strength of regional trade
blocs such as the European Union, since
members of such groups who were party
to the GATT would face continuing
global pressure to provide non-discrimi-
natory treatment to other GATT mem-
bers, even those outside of the regional
trace bloc.

The United States and other industrial-
ized nations initially viewed the Uruguay
Round as a means of strengthening the
GATT. As the negotiations dragged on,
however, many GATT members per-
ceived the need to create a new organi-
zation that would have a more perma-
nent status and far greater authority. The
United States and other countries sought
to broaden the GATT's scope beyond
trade in goods to new areas of com-
merce such as trade in services. The
WTO, by incorporating these facets of
global economic interaction in its char-

ter, has been widely welcomed as a
much-needed institution that will guide
the global economy and enforce new
rules of fair and open trade in an in-
creasingly complex and interdependent
world.

In many ways,
the WTQO is the
realization of the
1940s vision of

a strong international
trade body.

A new framework

In many ways, the WTO is the realiza-
tion of the 1940s vision of a strong inter-
national trade body. To strengthen the
management of world trade and promote
international economic integration, the
WTO will have a more formal structure

than the GATT, with greater powers and
a larger arena of activity.

All signatories to the agreement estab-
lishing the WTO—including Hong
Kong—will become original members of
the WTO as long as they were also con-
tracting parties to the GATT and accept
all the new requirements of the Uruguay
Round. China and other countries that
were not GATT contracting partics must
negotiate individual protocols of acces-
sion to the WTO. Many of these coun-
tries are eager to be considered found-
ing members of the new regime, and
equally eager to have a say in its work-
ings. Those who do not join in the near
future may find themselves subject to
stricter standards when they do eventu-
ally apply.

The WTO will gradually take over the
existing GATT headquarters in Geneva,
and will be supported by payments from
cach WTO member. The 1995 proposed
budget of $83 million will support a Sec-
retariat staffed by an elite corps of
around 400 international civil servants,
drawn largely from current GATT em-
ployees. Member states also will send
trade officials to the WTO headquarters
for short- and long-term assignments.
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Guiding the overall policy decisions of
the WTO is an all-member Ministerial
Conference, which serves as the organi-
zation’s overall policy body and is repre-
sented by members’ trade ministers.
Scheduled to meet at least once every
two years, the Ministerial Conference is
responsible for high-level policy deci-
sions about all trade-related matters that
come before the WTO.

In the period between meetings of the
Ministerial Conference, a WTO General
Council, composed of representatives dep-
utized by member country trade ministers,
will meet to deal with WTO matters and
take overall responsibility for all subsidiary
councils. The General Council will ap-
prove budgets presented by the Secretariat
director general, and will also function as
the WTO's dispute settlement body.

The WTO also includes various other
councils, to be convened in Geneva as
necessary, to carry out many of the ex-
panded tasks the organization will under-
take. The Council for Trade in Goods, for
example, will administer the Uruguay
Round agreements with respect to goods,
including the Agreement on Trade Re-
lated Investment Measures (TRIMs). The
Council on Trade in Services is charged
with administering the new General
Agreement on Trade in Services (GATS)
and the Council for Trade Related As-
pects of Intellectual Property Rights
(TRIPs) will implement the new TRIPs
agreement. Three other committees of
the WTO will be responsible for trade
and development; balance-of-payments
restrictions; and the organization’s bud-
getary, financial, and administrative mat-
ters. The General Council is also ex-
pected to establish additional committees
to oversee such matters as environmental
and labor issues, which are currently be-
ing handled by PCWTO subcommittees.

New tasks

Many issues of concern to foreign
companies today were not addressed, or
were only partially addressed, under the
GATT. Foreign direct investment issues,
for example, took a back seat to trade
policy and procedures, while trade in ser-
The
Uruguay Round agreements, as well as
the WTO itself, directly and indirectly ad-
dress many of these areas through the
GATS, TRIPs, and TRIMs agreements.

vices was not even covered.

The TRIMs agreement, which deals
only with trade in goods, requires notifi-
cation, tariffication, transparency, national
treatment, and the phased elimination of
trade-related investment barriers. After
five years, the Council for Trade in
Goods will review the operation of that
agreement and decide whether supple-
mental provisions on investment or com-
petition policy are warranted. Thus, the
coverage of such issues by the WTO
could be broadened considerably in the
future (see p.20).

The GATS agreement calls for trans-
parency, market access, and removal of
barriers to trade in services. The TRIPs
agreement, another area not covered un-
der the GATT, primarily protects intellec-
tual property rights holders from infringe-
ment of their rights. Patents, copyrights,
trademarks, industrial designs, and layout
designs transferred from parent compa-
nies to overseas subsidiaries in WTO
member countries, for example, will now
be protected under TRIPs (see p.25).

Another major area of change in the
new WTO is the way in which disputes
will be settled. Disputes concerning the
matters covered under the just-mentioned
agreements, as well as all other trade
matters subsumed under the WTO, will
now be subject to the dispute settlement
procedures established by the Dispute
Settlement Understanding (DSU), an an-
nex to the GATT 1994 Final Act Embody-
ing the Results of the Uruguay Round.
The WTO will act as DSU administrator,
with its General Council serving as the
Dispute Settlement Body. The DSU
makes significant changes in the proce-
dures for trade dispute resolution and,
more important, for in the manner in
which member governments consider the
recommendations of dispute panels. It
should result in disputes being resolved
faster and more equitably than under the
GATT (see p.28).

The US and the WTO

Like other WTO members, the United
States will have to make centain changes
in its laws and trading practices to com-
ply with the Uruguay Round agree-
ments. For instance, the United States,
pursuant to the agreement establishing
the WTO, will reduce Customs duties in
the next 3-5 years by roughly an average
of about 30 percent for goods produced

in the other 123 WTO members. In addi-
tion, all US import quotas must be re-
placed by tariffs, which must eventually
be eliminated. US import policies will
also change with regard to previous re-
quirements on local content, as such re-
quirements will no longer be permitted
for high-tech manufactured products
(though they will still be permitted on
some products).

Overall, US government and private
sector analysts believe that the WTO
trade regime will bring far greater bene-
fits than risks to the US economy. They
project expanded US sales abroad—espe-
cially of agricultural products, manufac-
tured goods, and services—could add
more than $200 billion in new US exports
over the next 10 years. These exports
should generate as many as 1.3 million
new jobs in the United States, many of
them in high-paying export industries.

As countries phase in the new WTO
rules and requirements, industrialized
countries like the United States stand to
gain considerably from the expansion of
world trade. Already, however, there are
signs that the new organization will face
plenty of controversy. Unresolved issues
such as foreign participation in telecom-
munications and maritime services, for
example, will likely involve lengthy fu-
ture discussions. Negotiations over labor
and environmental standards, too, will no
doubt be heated.

And, in the short term, the battle over
the new organization’s first director gen-
eral has pitted industrialized nations
against developing nations. Of the three
candidates for the position, former Italian
Trade Minister Renato Ruggiero is fa-
vored by European and other Western
nations, while former Mexican President
Carlos Salinas de Gotari is supported by
many developing nations. East-West fac-
tors are also at play, as many Asian mem-
bers favor South Korean Trade Minister
Kim Chul-su.

As the deadlock over the choice of di-
rector general indicates, the creation of
the WTO, in and of itself, does not neces-
sarily mean that all trade disputes be-
tween member nations will automatically
disappear. However, by providing sub-
stantial improvements over the GATT sys-
tem, the WTO should bring about overall
improvements in the international trade

climate, Ed
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TRIMming Protectionism

B Michael Daniels, Richard King, and Peter Bernstein

The WTO will

phase out investment
policies that inhibit
trade

B Michael Daniels is a partner with the
Washington office of Mudge Rose
Guthrie Alexander & Ferdon. Richard
King is an associate and Peter Bernstein
a staff attorney at the same firm.

ne of the most important
agreements reached during
the eight-year
Round multilateral trade ne-

Uruguay

gotiations covers trade-related investment
measures (TRIMs). The Agreement on
TRIMs targets for the first time trade dis-
tortions created by countries that apply
restrictive policies against foreign invest-
ment. The Agreement prohibits measures
that are inconsistent with the GATT prin-
ciple of national treatment (Article 11D,
which provides that domestic and foreign
firms be subject to the same rules and re-
ceive equivalent treatment under the law;
as well as the GATT prohibition on quan-
titative restrictions (Article XI), which,
with few exceptions, bans quotas out-
right. Once it accedes to the WTO, China,
too, will be obligated to adhere to the
agreement

The United States was the main pro-
ponent of the TRIMs Agreement, which
is primarily aimed at developing coun-
tries. Because of opposition from certain
developing nations, the TRIMs negotia-
tions were limited in scope from the be-
ginning and apply only to trade in
goods, not services, Since this agreement
is the first of its kind, it is difficult to pre-
dict how effective it will be at enhancing
global investment. In theory, however,
many foreign investor concerns will be
addressed by the TRIMs provisions, and
the agreement itself should prove a
sound base from which to launch further
liberalization efforts.

Nuts and bolts

Negotiations over TRIMs started from a

virtually blank slate in the early 1980s,
even before the commencement of the
Uruguay Round. The final agreement in-
cludes nine articles and an annex. Most
significant, the annex provides an illustra-
tive list of prohibited measures, including:
B local content requirements that force
foreign firms to use local inputs;

B trade balancing requirements that limit
investors’ imports to the amount of their
exports;

B foreign exchange balancing require-
ments that limit imports by restricting ac-
cess to foreign exchange; and

M restrictions on enterprise exports,

All of these measures are prohibited,
even if a country's own laws require a
particular action, such as localization of
products by foreign investors. The Agree-
ment on TRIMs prohibits such activities
even if they do not restrict access but
confer an advantage; for instance, grant-
ing firms a subsidy or tax holiday for us-
ing local inputs is not allowed under the
agreement. Certain activities, however,
may be exempted from the TRIMs Agree-
ment proscriptions on national security,
health and safety, government procure-
ment, balance of payments, or export
controls grounds, provided the WTO
agrees. Developing countries may also
receive certain exemptions, subject to the
approval of other WTO members.

The Agreement will be monitored by
the Committee on TRIMs, which will re-
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port annually to the WTO's Council for
Trade in Goods. The Committee, com-
posed of representatives from a broad
spectrum of countries, will review com-
pliance of individual countries one at a
time. Member states may consult with the
Committee on any question on the TRIMs
Agreement. Both the Committee and indi-
vidual member states will have access to
the WTO dispute settlement procedures,
which will also be subject to the WTO's
new transparency rules.

Timing and eligibility

Within 90 days of entering the WTO,
member countries must notify the
Geneva-based Council for Trade in
Goods of all investment policies that do
not conform to the TRIMs Agreement.
Developed countries are allowed a two-
year phase-out period in which to elimi-
nate any inconsistent policies. Develop-
ing countries, meanwhile, receive a
five-year phase-out period, while the
least-developed countries have seven
years to get rid of offending practices. Ex-
cmptions or extensions may be granted
to developing or least-developed mem-
bers that show difficulty implementing
the agreement or demonstrate a need 1o
protect their infant industries or balance
of payments. The procedures for request-
ing and granting extensions are not set in
stone, however, as the Council for Trade
in Goods will examine the requesting
country’s financial and trade activities
when deciding whether to grant an ex-
lension.

To prevent countries from using the
phase-out period to increase protection,
the TRIMs Agreement states that WTO
contracting parties may not make their
investment procedures more restrictive
during that time. Moreover, any restric-
tive measures imposed less than 180
days before a country joins the WTO
must be phased out immediately, a rule
designed to discourage members from
implementing new, last-minute restric-
tions to circumvent WTO rules.

The TRIMs Agreement does allow ex-
isting investment-related rules to be ap-
plied to new investments during the
phase-out period if such action is neces-
sary to avoid disadvantaging existing in-
vestments. For example, if, during the
phase-out period, an existing firm is sub-
ject to a local content law, the same law

applies to new firms as well. The mea-
sures that apply to the new investment
must be equivalent in competitive effect
to those applying to existing foreign in-
vestors, and must end at the same time.

The TRIMs Agreement becomes bind-
ing once a country is admitted to the
WTO. Member countries wishing to ap-
peal any Council decision or bring an-
other member before the Council on
TRIMs matters must abide by the WTO's
Dispute Settlement Understanding (see
p.28).

The China question

Since China is not yet a member of the
WTO, it is not subject to the Agreement
on TRIMs. Once China joins the interna-
tional organization, however, it will have
to examine its investment regime to de-
termine which investment policies violate
the TRIMs Agreement. Within 90 days of
joining, China would have to inform the
WTO of such policies and begin to phase
them out. The phase-out period and eli-
gibility for certain exemptions will de-
pend on whether the WTO considers
China a developing country, and will be
outlined in China's protocol of accession.
China will undoubtedly seek exemptions
to protect its infant industries and balance
of payments, though it is not automati-
cally entitled to any such exemptions. As
the WTO has just been established, there
is no prior practice from which to form
any conclusions about how China will be
treated.

Important gaps

For both current and future WTO
members, the TRIMs Agreement is limited
in some key areas. While the agreement
prohibits certain protectionist measures, it
applies only to trade in goods and does
not address a number of measures cur-
rently used by some countries to limit
foreign investment, such as bans on for-
cign participation in the legal or financial
sectors, While service sectors are covered
by the new General Agreement on Trade
in Services (GATS) (see p.22), GATS does
not address measures that restrict invest-
ment in service industries. However, the
scope of TRIMs may be expanded in the
future; within five years, the WTO Coun-
cil for Trade in Goods will consider
whether additional provisions on invest-
ment and antitrust policy should be

added to the current agreement.

Despite the current gaps, the TRIMs
Agreement is far from toothless. Though
the general exceptions for national secu-
rity and balance of payments reasons are
broad, requests for additional exemp-
tions are not automatic, as they may be
challenged by other WTO members. If a
country is found to violate the TRIMs
Agreement, the new WTO dispute settle-
ment mechanism should ensure swifter
and surer remedies for injured members
than did previous procedures.

Overall, the TRIMs Agreement is a sig-
nificant, though somewhat limited, step
forward in global efforts to eliminate
trade-related barriers to transnational in-
vestment. Dramatic changes should not
be expected overnight, as developing
countries that still rely on investment re-
strictions will need more time to wean
their local economies from the benefits
of these tade-distorting measures. Once
they accomplish this task, however, US
investors should find new areas opening
up for manufacturing-related invest-
ments. E
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nfinished Business

B Michael P. Mabile

The WTO agreement
on services calls for
further negotiations
in critical sectors

B Michael P. Mabile, a partner in the
Washington, DC office of King &
Spalding, specializes in international
trade regulation and Customs law. He
formerly served as international trade
counsel to the US Senate Committee on
Finance.

major accomplishment of the

Uruguay Round negotiations

was the General Agreement on

Trade in Services (GATS), the
first multinational agreement governing
global trade in services. The GATS affects
a broad array of international businesses,
including those involved in financial ser-
vices (banking, insurance, and securities);
communications and telecommunica-
tions; professional services (accounting,
architecture, engineering, and law); tech-
nical and business services (advertising,
computer services, consulting, leasing,
and market rescarch); construction;
health services; retail and wholesale
sales; travel and tourism; and transporta-
tion and distribution

The GATS covers nearly all types of
services, except those provided on a
non-competitive basis under government
authority, such as State-owned telecom-
munications monopolies. The agreement
applies to services delivered across na-
tional boundaries as well as to those pro-
vided within a country by foreign-owned
COMPUNIEs.

However, the GATS leaves unfinished
several matters of importance to the
United States and its trading partners. Al-
though GATS provides a strong founda-
tion for future trade liberalization, some
major service sectors—fnancial services,
basic telecommunications, and marine
transport services—were largely ex-

cluded. Unable to overcome major obsta-

cles to agreement in these sectors, nego
tiators built into GATS an obligation to
hold additional discussions in the future.

Morcover, countries that have signed
onto GATS have been permitted to ex
clude selected service sectors or regula-
tions from GATS obligations on a one-
time basis. The exemptions are contained
within the appendices to the GATT and
are subject to periodic negotiations
among WTO countries. Whether the
GATS will gradually evolve into a com-
prehensive set of obligations equaling
those established by the GATT for trade
in goods will depend on the outcome of
these [uture negotiations, which are likely
to begin no later than the year 2000 and
continue for a number of years.

Before the GATS

From its inception in 1947, the GATT
focused entirely on trade in merchandise
and excluded rules for international trade
in services. Initially, the GATT's lack ol
coverage for services was not viewed as
a4 major problem because services ac-
counted for a relatively small share of in-
ternational trade. Over time, however,
services have become an increasingly im-
portant component of international trade,
particularly for the United States, which
captured 17.3 percent of the $1 trillion
global services market in 1993,

In the 1970s and 1980s, US service
providers became concerned that their

ability to develop new business opportu-
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nities abroad was being greatly limited by
discriminatory regulations and other bar-
riers to foreign market access. Because
the GATT was limited to trade in goods,
it did not provide a forum for addressing
these concerns. This gap led the United
States to include liberalization provisions
for services trade in such recent treaties
as the North American Free Trade Agree-
ment. It also led the United States to
make the elimination or reduction of bar-
riers to services trade a primary objective
of the Uruguay Round.

The United States stands to gain the
most from liberalization of services trade.
Service industries represent the fastest-
growing segment of the US economy and
generate 75 percent of US non-farm em-
ployment. The United States is also the
world’s largest exporter of services, regis-
tering $173 billion in services exports in
1993. Although these exports represent
only one-third the value of US exports of
goods, services exports are growing
much more rapidly. In 1993, the United
States achieved a $57 billion surplus in
services trade, compared to a $133 billion
deficit in merchandise trade. By requiring
WTO members to loosen restrictions on
foreign firms' access to international ser-
vices markets, the GATS should provide a
significant boost to US services exports.

The fundamentdls

The GATS has three major compo-
nents: a framework agreement on trade
in services that mirrors key GATT obliga-
tions such as Most Favored Nation (MFN)
treatment; schedules of country-specific
commitments to liberalize trade and open
markets; and a set of annexes containing
additional provisions for certain service
sectors, The Council for Trade in Ser-
vices, composed of representatives from
all WTO member countries, acts as a gov-
erning body, overseeing implementation
of the GATS. Disputes between countries
regarding services trade are governed by
the WTO's dispute resolution mechanism
(see p.28).

Part 1 of the framework agreement es-
tablishes that the GATS generally applies
to all services except those provided by a
government on a non-commercial and
non-competitive basis. Part II sets out ba-
sic rules applicable to all WTO countries
and to all sectors of services trade. The
most important of these rules requires

that MFN treatment be granted to all
WTO members; service providers of any
one WTO country must receive treatment
that is no less favorable than that given to
the providers of any other WTO country.
Each country was allowed, however, to
provide a list of specific exemptions from
MFN treatment. In principle, these ex-
emptions are effective for at most 10
years and are subject to further trade lib-
eralization negotiations.

Due to the
country-specific
exemptions, the GATS
as it now stands
achieves only partial
liberalization of
frade in services.

The framework agreement also requires
full transparency of all regulations govern-
ing trade in services and prohibits any
WTO country from imposing restrictions
on international transfers and payments
for transactions relating to any services for
which it has made a specific trade liberal-
ization commitment. This obligation will
greatly lessen the incidence of national
rules restricting the free international flow
of funds related to services.

Part 111 of the framework agreement
contains country-specific commitments
that bind WTO members to the extent
provided in their schedules in the appen-
dices to the GATS. Ninety-seven coun-
tries have submitted trade-liberalization
commitment schedules covering a wide
variety of services sectors. The schedules
establish the terms, limitations, and time
frame for implementation of each com-
mitment. Generally speaking, the United
States and other countries with highly de-
veloped economies pledged the most far-
reaching commitments, while less-devel-
oped countries made more limited
commitments. In most instances, coun-
tries listed specific sectors in which they
were willing to make changes, subject to
the limitations set forth in the schedules.

Opening markets

The country-specific commitments
governed by Part Il of the GATS in-
clude the requirement to provide market
access—to the extent provided in each
WTO member's schedule—to foreign
services and service providers. This re-
quirement is targeted at removing such
barriers as limits on the total value of
service transactions, the number of em-
ployees, the number of service opera-
tions, and the number of suppliers al-
lowed to compete in a particular
country's market.

GATS also requires WTO members—to
the extent provided in each country’s
schedule—to provide other members na-
tional treatment; that is, to treat the ser-
vices and service suppliers of other WTO
countries in at least as favorable a man-
ner as domestic services and service
providers are treated. In addition to for-
bidding restrictions that formally discrimi-
nate against foreign services and service
suppliers, this requirement prohibits treat-
ment that tilts the conditions of competi-
tion in favor of domestic companies.

WTO members are permitted to with-
draw or modify specific commitments
listed in their individual schedules at any
time after three years from the date they
become effective, as long as they provide
notice of the withdrawal or modification.
If another WTO country would be ad-
versely affected by the change, it may re-
quest negotiations to ensure that the
same approximate degree of mutual com-
mitment is maintained. If the countries
cannot agree, they may seek arbitration.
The framework agreement specifically
states that WTO countries are not re-
quired to apply any form of trade liberal-
ization required under the GATS, includ-
ing MFN treatment, to services supplied
by non-WTO members.

New rounds of negotiations

Due to the country-specific exemp-
tions, the GATS as it now stands achieves
only partial liberalization of trade in ser-
vices. For this reason, the framework
agreement mandates that additional
rounds of negotiations be held at five-
year intervals. Their purpose is to achieve
“a progressively higher level of liberaliza-
tion” of services trade.

In addition, several GATS annexes
provide rules specific to certain service
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sectors. These annexes cover the politi-
cally sensitive financial, telecommunica-
tions, and transportation sectors, areas in
which agreement was particularly diffi-
cult to reach during the Uruguay Round.
These annexes contain the following
provisions:

B Financial services are covered under
two annexes to the GATS. The first clari-
fies that the GATS does not apply to the
activities of central banks and other pub-
lic entities related to monetary and ex-
change rate policies. It also stipulates that
the GATS does not prevent a WTO mem-
ber from protecting consumers of finan-
cial services or the integrity and stability
of its financial system, provided that such
protective measures are not used to cir-
cumvent GATS obligations.

The second annex on financial services

reflects the negotiators’ decision to con-
tinue negotiations on financial services
through July 1, 1995. After these negotia-
tions have ended, WTO countries will be
allowed to exempt any or all of their fi-
nancial service sectors from the MFN re-
quirement or to modify or withdraw their
national treatment or market access com-
mitments with respect to financial ser-
vices. This provision was included largely
at the insistence of the United States,
which cited the unwillingness of major
trading partners—including Japan—to
open up their financial services markets
to US companies. It allows the United
States to use the threat of selectively clos-
ing its financial services market as lever-
age to gain trade liberalization commit-
ments from other countries during the
extended period of negotiation.
B Telecommunications are covered in
a separate annex, which requires WTO
member countries to provide service sup-
pliers of other WTO members reasonable
and nondiscriminatory access to basic
telecommunications services, such as
telephone networks. This means foreign
service providers must be allowed access
to any public telecommunications net-
work or service, both within the country
and across its borders, and must be per-
mitted to attach equipment of their own
choice and to interconnect private circuits
with the network.

Although these provisions should
boost international competition for the
provision of certain telecommunications
services, they do not permit companies

to compete for the provision of many ba-
sic telecommunications services in for-
eign markets, as US negotiators desired.
Because basic telecommunications ser-
vices in most countries remain the
province of government-owned monopo-
lies, other countries were reluctant to al-
low foreign competition in this area. Fur-
ther negotiations to liberalize trade in
basic telecommunications services are ex-
pected to be completed by April 30,
1996. Until then, WTO member countries
are not required to provide MFN treat-
ment in basic telecommunications.

B Transportation issues also proved
difficult to resolve under the GATS. The
annex on air ransport services exempts
air traffic rights and most related services
from GATS requirements. The GATS does
apply, however, to aircraft repair and
maintenance, the selling and marketing
of air transport services, and computer
reservation services.

Maritime transport services are also ex-
cluded from the GATS, largely due to US
resistance to opening up that sector. In-
stead, agreement was reached to conduct
further negotiations, which are scheduled
to conclude by June 30, 1996. These ne-
gotiations will cover international ship-
ping and access to port facilities, but not
cabotage.

The financial, telecommunications,
and transportation sectors remain impor-
tant to US interests. The US legislation
implementing the Uruguay Round agree-
ments specifies US negotiating objectives
in these areas. In the extended negotia-
tions on trade in financial services, US
negotiators will seek commitments from
commercially important countries to re-
duce or eliminate barriers—including the
denial of national treatment and market
access—to the supply of financial ser-
vices. Whether the United States will
continue to provide access to the US
market to foreign financial service
providers on a non-discriminatory, MFN
basis will depend on other countries’
willingness to provide similar treatment
to US providers. In the basic telecommu-
nications negotiations, US negotiators
will seek to open foreign markets on
nondiscriminatory terms and conditions.

Whither China?

China will not be subject to the GATS
until agreement is reached on its acces-

sion to the WTO. The United States in
particular has made Chinese commitment
to significant liberalization of trade in
banking, insurance, telecommunications,
transportation, and other services a prior-
ity in the accession negotiations.

China represents a large potential mar-
ket for US services. According to US De-
partment of Commerce estimates, the
dollar value of US services exports to
China nearly doubled from 1987 10 1992,
rising to $269 million. This growth rate
was much stronger than that recorded for
US services exports to Canada, Japan,
Mexico, or the European Union. Contin-
ued growth in US exports of services to
China will be impeded, however, unless
China substantially reduces its current re-
strictions on foreign service companies.

Anticipating demands that it provide
greater market access to foreign service
firms if it wants to join the WTO, China
has already made limited reforms in such
areas as banking, insurance, retailing, and
real estate. Foreign service firms are nev-
ertheless often denied the ability to estab-
lish offices in China, to do business in
more than a few geographic areas, to op-
erate other than through a joint venture
with a Chinese partner, or to do business
with Chinese nationals,

Given the significant exemptions from
GATS obligations—especially in the key
telecommunications, financial services,
and transportation sectors—already nego-
tiated among current WTO members, it is
difficult to predict how far China will be
required to free up its services market as
a condition of joining the WTO. At a
minimum, China will be required to ad-
here to the basic obligations of the GATS
framework. This alone will provide bene-
fits to US service suppliers, since the
transparency requirement will require
China to disclose fully all its restrictions
on foreign firms’ participation in the Chi-
nese market. As a result, Chinese regula-
tions on services should become more
comprehensible and predictable.

For the present, however, negotiators
in China's accession talks are a long way
from achieving a breakthrough on ser-
vices. Relatively little progress has been
made 1o date and, considering US insis-
tence on liberalization of Chinese restric-
tions on foreign service providers, the
ball appears to be in China's court to get

the talks moving, %
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Protection on

a Global Scale

W Carlos A. Primo Braga

The TRIPs Agreement
should foster greater
harmonization of
rules and practices
for protection of
intellectual property

m Carlos A. Primo Braga is a senior
economist in the international trade
division at the World Bank. This article
is based on a paper presented at a
January 1995 World Bank conference
on “The Uruguay Round and the
Developing Economies.” The ideas
expressed in this article are his own
and do not represent those of the

World Bank.

ebate on trade matters relating
to intellectual property rights
(IPR) in the GATT began during

the 1973-79 Tokyo Round of

multilateral trade negotiations. At that
time, the discussions had a narrow focus
on the issue of counterfeit trading. Dur-
ing the Uruguay Round, however, IPR
emerged as a major topic for negotiation.
The resulting Agreement on Trade Re-
lated Aspects of Intellectual Property
Rights, including Trade in Counterfeit
Goods, (TRIPs) is the most comprehen-
sive international agreement on intellec-
tual property rights ever negotiated

The TRIPs Agreement follows GATT
traclition in adopting the multilateral disci-
plines of non-discrimination (as embed-
ded in the principles of Most Favored Na-
tion (MFN) and national treatment) and a
commitment to transparency. It provides
an innovative approach by establishing
minimum standards of protection and
guidelines for enforcement, while leaving
to the member countries the decision on
how to implement these standards. The
Agreement is composed of seven sections
that include: a set of general provisions
and basic principles that define the scope
of the obligations; the relationships be-
tween the Agreement and existing IPR
conventions; provisions for dispute pre-
vention and settlement; transitional
arrangements for implementation; and
other institutional standards and arrange-

ments.

General obligations

Articles 3 and 4 of the Agreement es-

tablish that WTO members shall accord
each other national treatment and MFN
treatment. Similar to existing IPR conven-
tions, national treatment applies at the
level of persons (or legal entities) rather
than goods, as was the case in the GATT
Exceptions to national treatment identi
fied in international protocols such as the
Paris and Berne conventions are recog-
nized by the TRIPs Agreement.

Exceptions to MFN treatment are al-
lowed in the context of the provisions
that allow certain types of copyright pro-
tection to be granted on the basis of reci-
procity, as outlined in the Paris and
Berne conventions. Deviations from the
MFEN norm are also allowed if they reflect
international agreements on judicial assis-
tance or law enforcement of a general
nature, rights not covered by TRIPs, or
[PR-related international agreements that
entered into force prior to the WTO
Agreement (e.g., the IPR rules in the Eu-
ropean Union).

Aside from national treatment and
MFEN, WTO members are required to
publish (or to make publicly available)
laws and regulations, as well as final judi-
cial decisions and administrative rulings
related to the themes of the Agreement.
The negotiators’ intention is to allow gov-
ernments and IPR holders to become ac-
quainted with measures that can affect

their intellectual property interests.
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Setting minimum standards

Part 11 of the Agreement establishes

minimum standards concerning the avail-
ability, scope, and use of IPR. It covers
copyrights and related rights, trademarks,
geographical indications, industrial de-
signs, patents, layout-designs (topogra-
phies) of integrated circuits, undisclosed
information (i.e., trade secrets), as well as
anti-competitive practices in contractual
licenses. Some of the main points cov-
ered include:
B Copyrights and related rights The
principle of copyrights covers the origi-
nal expression of an idea rather than the
idea itself. Copyright laws protect works
as of the moment of creation. Related
(or neighboring) rights, in turn, protect
the work of performers, phonogram
producers, and broadcasters. The TRIPs
Agreement establishes that countries
should comply with the disciplines of
the Berne Convention with respect to
copyrights, but does not require obser-
vance of moral rights (i.e., an author’s
inalienable right to protect the integrity
of his/her work and to object to changes
that would be prejudicial to his/her
honor or reputation).

By bringing the minimum standards of
protection of the Berne Convention to
the WTO structure, the TRIPs Agreement
will strengthen copyright protection on a
global scale. The Agreement also ex-
pands and clarifies Berne disciplines. It
states, for example, that the term of pro-
tection should not be less than 50 years
in cases in which the term is “calculated
on a basis other than life of a natural
person.” This provides clear guidance
for the term of protection of works that
belong to corporations. The main inno-
vations of the TRIPs Agreement, how-
ever, are related to computer programs
and compilations of data and rental
rights.

The Agreement establishes that both
software and data compilations are to be
protected as literary works under the
Berne Convention. Article 11 provides
that “at least” for computer programs and
cinematographic works, the title-holder
should be entitled “to authorize or pro-
hibit the commercial rental to the public
of originals or copies of their copyright
works.” This obligation, however, only
applies to cinematographic works when
widespread copying linked to rental of

these works is impairing the economic
rights of the title-holder. But, the adop-
tion of a 50-year minimum term of pro-
tection for performers and producers of
phonograms expands the 20-year protec-
tion period required under the Rome
Convention.

B Trademarks

The TRIPs Agreement confirms and
clarifies the disciplines of the Paris Con-
vention, stating that procedures for regis-
tration should be transparent and not re-
lated to the nature of the goods or
services to which the trademark is ap-
plied for. Article 16 clarifies the scope of
the rights conferred and strengthens the
protection of well-known trademarks. By
determining that owners of well-known
trademarks should be allowed to chal-
lenge confusingly similar marks (includ-
ing those used for goods and services
that are not similar to the ones covered
by the well-known trademark), the TRIPs
Agreement should help deter “specula-
tive” registration, a common practice in
many developing countries.

The term of protection between regis-
tration and its renewal should be no less
than seven years under TRIPs, and indefi-
nite renewals are allowed. A registered
trademark may be canceled after at least
three uninterrupted years of non-use, but
circumstances beyond the owner’s con-
trol “shall be recognized as valid reasons
for non-use.” Companies cannot be re-
quired to display domestic marks in com-
bination with foreign marks. Article 21
permits WTO members to regulate the li-
censing and assignment of trademarks,
but prohibits the use of compulsory li-
censing,

M Industrial designs The Agreement al-
lows for protection of industrial designs
under either copyright law or industrial
design law. Industrial designs protect the
ornamental features such as the shape,
lines, designs, and colors of a product.
The TRIPs Agreement establishes a mini-
mum 10-year protection term for designs
that are “novel” or “original.”

B Patents The negotiations over patent
protection were at the very core of the
North-South conflict over IPR during the
Uruguay Round. The main problem areas
for developed countries included limited
coverage in terms of products or
processes, short terms of protection,
broad scope for compulsory licensing,

and ineffective enforcement in develop-
ing counties. The Agreement addresses
all of these areas, introducing higher
standards of patent protection than avail-
able under the Paris Convention.

TRIPs Article 27 defines patentable
subject matter in broad terms, stipulating
that patents “shall be available for any in-
ventions, whether products or processes,
in all fields of technology” for a period of
20 years from the fling date. Exclusions
are allowed to protect mortality; the envi-
ronment; and human, animal, or plant
life. These broad exceptions, however,
are constrained by the requirement that
the non-patentable invention be barred
from commercial exploitation in the
member country.

Exemptions from patentability are also
permitted for “diagnostic, therapeutic,
and surgical methods,” an approach con-
sistent with the patent laws of most coun-
tries. However, the Agreement adopts a
conservative approach toward biotech-
nology, citing non-patentability of plants
and animals. This exclusion, however,
does not apply to micro-organisms, mi-
crobiological processes, and plant vari-
eties.

The implication of these distinctions is
that countries are required to provide
protection for biotechnological inven-
tions—both “frontier” innovations (e.g.,
cell and gene manipulations) and more
conventional ones (e.g., fermentation
processes)—but may exclude from
patentability traditional breeding methods
and “higher-life” organisms. With respect
to plant varieties, however, members are
required to provide protection “either by
patents or by an effective sui generis sys-
tem or by any combination thereof.” Ac-
cordingly, many developing countries
will have to expand the coverage of their
patent systems or introduce additional
protection (e.g., plant breeders’ rights) for
plant varieties.

B Trade secrets Article 39 of the Agree-
ment makes explicit reference to the pro-
tection of “undisclosed information,” or
trade secrets. This was another area of
heated North-South debate, with develop-
ing countries opposed to treating trade
secrets as an intellectual property right. In
the end, TRIPs treats undisclosed informa-
tion as a category of IPR, but only the ac-
quisition of undisclosed information “in a
manner contrary to honest commercial
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practices” can lead to action against an in-
fringer. The Agreement also requires that
trade secrets submitted to governments in
order to gain approval for pharmaceutical
or agricultural chemical products be pro-
tected against unfair commercial use and
unnecessary disclosure.

B Anti-competitive practices The last
section of Part 11 addresses one of the
main concerns of developing countries:
the use of IPR to impose abusive contract
terms hampering the transfer and diffu-
sion of technology. Article 40 recognizes
the possibility that licensing practices and
the exercise of IPR may have anti-com-
petitive effects. It leaves to member
countries, however, the implementation
of measures to counter such practices,
with the condition that the measures not
conflict with the other provisions of the
Agreement. [t also provides for a system
of bilateral consultations to avoid arbi-
trary enforcement of remedies against
anti-competitive practices.

Article 40 establishes a link between
the multilateral trade regime and national
competition laws, perhaps reflecting the
long-standing cfforts of developing coun-

tries to negotiate an international code of

conduct on transfer of technology under
the auspices of the United Nations. The
language of Article 40, however, is essen-
tially prescriptive and no precise defini-
tion of anti-competitive practices is pro-
vided. These vague prescriptions are
more likely to generate friction among
trading partners than to deter anti-com-
petitive practices effectively.

Tackling enforcement problems

Enforcement of IPR measures should
get a boost under the TRIPs Agreement.
WTO members are required to provide
“expeditious remedies to prevent in-
fringement and remedies which consti-
tute a deterrent to further infringements.”
These measures should be fair and equi-
table, create no barriers to legitimate
trade, be available both to foreign and
domestic right holders, be open to judi-
cial review, and should not be too costly
or complicated. However, there is no
obligation for countries to put in place a
dedicated judicial system for IPR.

The TRIPs Agreement requires that
right holders have access to civil and ad-
ministrative procedures, and includes
provisions on evidence of proof, injunc-

tive relief, payments for damages. and in-
demnification of parties wrongfully en-
joined or restrained, Provisional measures
for expeditious action—e.g., when there
is the risk of evidence being destroyed—
should also be available. Under the
Agreement, Customs officials should also
be allowed to seize counterfeit goods.
Morcover, WTO members should employ
criminal procedures “in cases of willful
trademark counterfeiting or copyright
piracy on a commercial scale.”

Overall, these disciplines will demand
a significant overhaul of enforcement
practices in most developing countries.
As implementation of the TRIPs Agree-
ment proceeds, however, disputes about
compliance are bound to occur, given
the limited administrative resources and
capabilities of the judicial systems in
many developing countries,

These disputes, when they occur, will
be handled by the WTO Dispute Settle-
ment Body, The possibility of cross-sec-
toral retaliation is expected to play an
important role in strengthening [PR pro-
tection on a global basis. There is, how-
cver, a five-year moratorium (equal 1o
the standard transitional period for de-
veloping countries) in the use of the
WTO dispute settlement procedures for
indirect PR violations. In other words,
measures that may nullify or impair the
benefits of the Agreement without being
a direct violation of its obligations (¢.g.,
the application of an unusually high cre-
ativity threshold for acquiring copyright
protection) cannot be brought to the
WTO's attention in the next five years.
The decision on how to treat these kinds
of complaints will be examined further
by WTO members during the morato-
rium period,

A short transition...

The Agreement gives countries one
vear from the date they enter the WTO to
apply the TRIPs provisions. Developing
countries and economies in transition un-
dertaking structural reforms of their IPR
regimes are entitled to an additional four-
year exemption period from the date of
application—except for the obligations
concerning national treatment and MFN
treatment. These countries, however, are
also entitled to an additional five-year
transition period with respect to product
patents in areas of technology that were

not protected at the date of application of
the TRIPs Agreement. Least-developed
country members must abide by national
treatment and MFEN guidelines, but are
entitled to a 10-year phase-in period from
the date of application, and may request
an extension of this period.

The long transition periods allowed for
developing countries are tantamount 1o
special treatment, although they do not
involve permanent derogations of TRIPs
obligations, WTO members are not re-
quired to provide “pipeline-protection”™—
retroactive protection of a subject matter
already patented in another member
country and not yet marketed in the
country that will be assuming new oblig-
ations under TRIPs. TRIPs obligations ap-
ply from the date of application of the
agreement for each member, but WTO
members may also limit the remedies
available to right holders with respect to
products that become infringing as a con-
sequence of the application of the agree-
ment.

...for long-term IPR protection

The TRIPs Agreement will require sig-
nificant changes to the IPR regimes of
many developing countries, including
China, which has yet to join the WTO.
Compliance with TRIPs disciplines—par-
ticularly with respect to enforcement of
[PR—is a must for the United States to
support China’s accession to the WTO. In
this context, the resolution of the Special
301 investigation of China’s IPR regime
should help China meet many of the cri-
teria set forth in TRIPs (see p.0).

As WTO members introduce the mini-
mum standards of protection required
under TRIPs, IPR should gradually be
strengthened on a global scale. How-
ever, the achievements of the TRIPs
Agreement fall short of the expectations
of knowledge-intensive industries in
many developed countries. As a result,
some of these industries will continue to
support unilateral actions to promote
further change in IPR protection and en-
forcement. It is too early to tell how suc-
cessful the WTO will be in diffusing
trade-related PR frictions and in pre-
venting unilateral actions by major trad-
ing nations, but the question of enforce-
ment, in particular, is likely to become a
major area of contention in the years to

come. %
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B Michael Daniels and Jayme Roth

Dispute resolution
should become
easier thanks to
new deadlines
and remedies

under the WTO

B Michael Daniels is a partner in the
Washington law office of Mudge Rose
Guthrie Alexander & Ferdon. Jayme
Roth is a staff attorney with the same
firm.

ould a judicial system be effec-
tive if there were no time limits
for resolving disputes and the
guilty party had the option of
refusing punishment? Although this sce-
nario may scem absurd, it basically de-
scribes the way in which the GATT dis-
pute settlement system operated. There
were no time limits for completing each
stage of the settlement process under the
GATT and cases could drag on indefi-
nitely, Many trade disputes lasted for
years and still remain unresolved due o
the absence of time constraints
Moreover, a prevailing party in a
GATT dispute had no assurance that the
judgment would be carried out. A coun-
try found to be violating GATT rules
could veto or block the presiding panel’s
findings, since such a decision had 1o be
adopted by a consensus of the contract-
ing partics before it could take effect.
Ius, even a country that won a positive
verdict from the GATT dispute resolu-
tion body might have had little choice
but to resort 1o unilateral action (o re-
solve the disagreement
Frustrated at the ineffectiveness of the
GATT system, Uruguay Round negotia-
tors crafted the Understanding on Rules
and Procedures Governing the Settle
ment of Disputes (DSU) to eliminate
some ol these problems. Effective from
the day the WTO became operational—
1995—the DS
upon the GATT system by imposing

January 1 improves

time limits on cach phase of the resolu-
tion process, giving the contending
countries the right to appeal, and mak-
ing it more difficult for the defending
party to block findings it dislikes. These
changes make the dispute resolution
process more predictable and increase
the likelihood of obtaining a decision

that is actually carried out
New rules

The DSU will be administered by the
Dispute Settlement Body (DSB) in
Geneva. Each WTO member will have a
permanent representative on the DSB,
which is responsible for establishing
panels 1o rule on dispute cases, oversee
ing and adopting the panel rulings and
recommendations, adhering to appellate
decisions based on appeal hearings, and
authorizing retaliatory measures. The
WTO Sccretariat proposes the panelists,
typically individuals who have served in
a government trade office; presented a
case before a GATT panel, or in some
other way demonstrated relevant knowl-
edge and expertise. If the disputing par
ties cannot agree on whether 1o accept
the nominees, the WTO director general,
in consultation with the DSB chairman
and the disputing parties, will appoint
them directly

The WTO system is much more effec
tive than the GATT at enforcing panel
decisions, since the DSU sets strict time

limits on each stage of the dispute settle
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ment process (see box). The entire

process, including an appeal, normally
will be concluded within 12 months,
While the time limits should prevent
countries from stalling the process indef
initely, the DSB, like its GATT predeces-
sor, does not have the authority to en-
force compliance with panel decisions.
It must rely on its ability to authorize re-
1;1|i:|l()l'}' measures, such as suspension
of concessions or obligations, to encour-
age compliance. To date, only two cases
have been filed before the DSB, but
many cases will likely come before the
body in the future.

Room for appeal

Aside from stipulating time limits, the
WTO differs from the GATI
members will now have the opportunity

in that

to appeal panel decisions to the Appel-
late Body, which will be established by
the DSB. A total of seven independent
individuals, experts either in interna
tional law or in the subject matter of the
Uruguay Round agreement covering the
disputed issue, will serve four-year terms
on the body. Three individuals from the
Appellate Body will comprise an appeal
panel for a particular case. As in appeals
courts in most countries, including the
United States, only issues of law and le
gal interpretation will be addressed. The
appellate panel may atfirm, reverse, or
modify legal findings of a DSB panel
and must render its decision within 90
days of the filing of an appeal.

Since the GATT required unanimous
consent from all member countries to
adopt a panel recommendation, one sin
gle country could veto or “block” the
recommendation if it disagreed with the
panel’s findings. In essence, this rule
made it difficult for the GATT 10 adopt
any dispute resolution reports, since
countries were reluctant o vote against
DsSB
may be blocked only it all WTO mem

themselves. In contrast, decisions
bers agree to do so. This provision will
prevent countries that are in violation of
an Uruguay Round agreement from nul-
lifying a DSB panel or Appellate Body
decision

The appeals process, though as yet
untested, should add greater consistency
o the WTO dispute settlement process.
Future DSB panels are likely to rule con-
sistently with appellate interpretations,

since the Appellate Body has greater au-

thority than the DSB panel.

Aside from stipulating
time limits, the WTO
differs from the GAIT in
that members will now
have the opportunity to
appeal panel decisions

to the Appellate Body.

Implementing DSB decisions

Once a DSB panel or Appellate Body
reaches a decision on a case, the WTO re-
quires that a deadline be set for compli-
ance. The time period will be determined,

with the DSB's concurrence, by the gov-

ernment of the defending country; or by
an agreement between the parties o the
dispute. If neither method is successful,
the parties can turn to binding arbitration.
Arbitrators must follow specific WTO
guidelines when deciding upon a time
frame for member compliance with the
panel’s decision. This change in proce-
dures should prevent countries from in-
definitely delaving the implementation of
DSB decisions

If the losing party fails to implement a
DSB decision, the prevailing party may
request authority from the DSB o sus-
pend WTO tariff treatment. Such an ac-
tion should first be taken in the same
sector in which the panel found a viola-
tion. If the retaliating country believes
that suspending tariff concessions in the
same sector would not be “practicable”
or “effective,” it may consider action in
another sector under the same agree-
ment, or it may “cross retaliate” in an
area covered under other agreements in
the Uruguay Round. For instance, if a vi-
olation occurs on a product covered un-

der the Agreement on Trade in Goods,
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cross retaliation would involve retaliating
against a sector covered by the Agree-
ment on Trade in Services (see p.22). 1
the country facing retaliation believes
that the retaliation procedures are not
followed properly, it may submit the
case to arbitration

Procedures authorizing retaliatory
measures were infrequently involved un-
der the original GATT as many reports
were blocked by countries that simply
refused 1o accept them. The strength-
ened retaliatory mechanism in the WTO
adds credibility to the dispute settlement
process, as defending countries now
have greater incentive to comply with

DSB rulings.
The dark spot

Once China joins the WTO, the DSI
should strengthen and \l'ﬂk'L'LI up settle
ment of PRC trade disputes with other
WTO countries, including the United
States. The new dispute settlement
process would benefit both countries by
providing a specific time frame for the
resolution of disputes, making available
an appellate panel to interpret specific
Uruguay Round provisions, and requir-
ing disputing parties o negotiate a satis-
factory solution or resort to retaliatory
measures that have been approved by
the WTO. The DSI
much more difficult than before for

should make it

countries to evade the responsibilities
they accepted under the Uruguay Round
agreements.

However, because the Jackson-Vanik
provisions of US law require annual re-
view of China's Most Favored Nation
(MFN) status, some believe the United
States cannot meet the GATT Article T re
quirement that unconditional MFN treat-
ment be extended automatically o all
other WTO members. For this reason,
even il China is admitted 1o the WTO,
the United States may have to invoke
Article XIT of the WTO (which parallels
Article XXXV of the GATT). which
would result in mutual non-application
of the WTO between the United States
and China. Such an action would effec
tively nullify all WTO agreements be-
tween the two countries.

The Article XIII threat reduces Bei-
jing's incentive to meet US demands for
trade concessions as the price of acces-
sion to the WTO. Repeal of the Jackson-

Settling Disputes

The DSU emphasizes the impor-
tance of consultation in resolving dis-
putes. Countries that wish to bring a
dispute before the DSB must go
through the following steps, which can
take about a year to complete:

B Hold initial consultations with
the other party The complaining gov-
ermnment must seek consultations with
the government whose practices are at
issue before asking that a DSB panel
be established. Article 3 of the DSU re-
quires the complaining party to wait 60
days from the date it requests consulta-
tions before asking for a panel 1o be
established

B Request the establishment of a
panel A party must submit to the DSB
a written request seeking the establish-
ment of a panel to resolve the dispute.
The DSB will establish a panel at the
first or second meeting at which the

request for a panel is placed on the
DSB agenda. The DSB is obliged to
“meet as often as necessary” to resolve
the dispute.
M Wait for the issuance of a panel
report A report containing the panel's
decision on the disputed matter, and
any compensation that may be owed
to the complaining party, will generally
be issued within six months after the
creation of the dispute panel.
B Adoption of the panel report The
DSB must decide whether to adopt the
panel report within 60 days after the
report is circulated. Within 30 days af-
ter the adoption of a panel or appel-
late body report, the member country
that has to comply with the panel deci-
sion shall inform the DSB of its inten-
tions with regard to the recommenda-
tions contained in the panel report.
—Michael Daniels and Jayme Roth

Vanik amendment would be the most
decisive solution to this problem, al-
though the likelihood of such action in
the near term appears remote. Other
possibilities, including a side bilateral

agreement on the Arnticle XII issue, are

being considered. Until a solution to the
Article XTI dilemma is found, however,
trace disputes between the United States
and China will continue to carry a high
risk for all US taders, even after China

enters the WTO %
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Mixed News for Importers

B Peter O. Suchman and Susan Mathews

GAIT anti-dumping
measures shouldn’t
have much impact on
Chinese exports in
the near term

W Peter O. Suchman, a partner in the
Washington office of Powell, Goldstein,
Frazer & Murphy, previously served as
director of the office of trade policy and
as deputy assistant secretary for tariff
affairs at the US Treasury Department.
Susan Mathews is an associate at
Powell, Goldstein.

S antidumping and countervail-

ing duty law and procedures are

undergoing significant changes

as a result of the Uruguay
Round Agreements Act (URAA) approved
by Congress last December. For the most
part, the URAA changes US laws to make
them consistent with the Uruguay Round
agreements covering anti-dumping, subsi-
dies, and countervailing measures. How-
ever, some provisions in the URAA go
beyond those required to implement the
WTO agreements. Although the URAA
went into effect on January 1, it will take
several months before many of its re-
quirements have been fully implemented;
this delay might lead to a slight downturn
in the number of trade remedy cases filed
during the first part of this year, since in-
dustry will wait to see how the Depart-
ment of Commerce (DOC) and Interna-
tional Trade Commission (ITC) deal with
the changes.

Dumping a,b,c’s

Both US trade laws as well as interna-
tional agreements such as the GATT per-
mit importing countries to impose addi-
tional duties upon imported products if
those products are being sold at “less
than fair value™—or dumped—in the im-
porting country, or if the manufacturers
benefit from subsidies bestowed by a
foreign country. In the first case, the ad-
ditional duty is referred to as an anti-
dumping duty; in the later, it is a coun-

tervailing duty (CVD). The United States
has a two-pronged procedure for deter-
mining whether anti-dumping or coun-
tervailing duties should be imposed.
First, after a domestic producer, trade
union, or association files a dumping pe-
tition against a foreign product, the 1TC
conducts an investigation to determine
whether such imports are injuring the US
domestic industry. Then, DOC, through
its International Trade Administration, in-
vestigates the foreign producers named
in the petition and determines whether
the goods are being dumped or subsi-
dized in the US market. If the DOC
finds the goods are being unfairly traded,
it will also determine the extent, or mar-
gin, of dumping or subsidy. Both agen-
cies issue preliminary as well as final de-
terminations on each petition.
Anti-dumping duties are assessed only
after the two separate agencies each
make “affirmative” determinations: the
DOC must find dumping is taking place
and the ITC must find that the dumped
goods are causing injury. Although DOC
considers China a non-market economy
(NME), this status does not exempt it
from US anti-dumping law. However, US
imports of Chinese goods are subject to a
special method for calculating whether
anti-dumping duties should be imposed.
The URAA provisions make no changes
to the NME provisions of US anti-dump-
ing law. Therefore, imports from China
will continue to be subject to dumping
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determinations based upon cost of pro-
duction data obtained by DOC from mar-
ket economy countries at roughly the
same stage of economic development as
China. India, Pakistan, and the countries
of Southeast Asia are most often used for
this purpose. In the past, the use of such
substitutes often resulted in extremely
high dumping margins against Chinese
goods (see The CBR, March-April 1991,
p.8). The Clinton Administration, in an
effort to assist Russia and the other for-
mer Soviet Republics, attempted—but ul-
timately failed—to get congressional ap-
proval for special treatment of
“economies in transition” under the
URAA. Such a provision would have pro-

tected these countries from the arbitrary

treatment they now are subject to under
the NME provision of the anti-dumping
law. Even had the provision been ap-
proved, however, China would not have
been included in this category.

Relief for importers

While China’s status as an NME will
not change under the new trade remedy
provisions, some of the changes stipu-
lated under the US GATT implementing
legislation will modify the procedures
governing dumping investigations in
ways that may benefit US importers of
Chinese goods. These include:

B Stricter definition of injury Under
the new law, whenever imports from a
single country are “negligible"—i.e., they

constitute less than 3 percent of all US
imports of the merchandise under investi-
gation for the most recent 12-month pe-
riod—the investigation will be termi-
nated, provided all “negligible” imports
together constitute less than 7 percent of
US imports of that product. The new test
is a much more straightforward approach
to determining injury; in the past, the 1TC
had much more discretion when making
injury determinations.

B Higher minimum dumping levels
needed to trigger imposition of du-
ties From now on, an investigation will
be terminated automatically if DOC cal-
culates the margin of dumping to be 2
percent or less. The current minimum is
0.5 percent.

Safeguarding Domestic

The issue of safeguards has become a
major barrier to China’s accession to the
WTO. Under Article XIX (the safeguard
provision) of the 1947 and 1994 GATT,
countries are allowed to apply import
restrictions when imports injure, or
threaten to injure, a domestic industry
producing “like or directly competitive
products.” The WTO also permits such
action. Many WTO members, however,
especially the United States and the Eu-
ropean Union, want China's WTO pro-
tocol of accession to include a special
safeguard provision that will give WTO
members extra protection against mar-
ket disruptions caused by Chinese ex-

ports. .
Trouble with GATT

In part, the new WTO safeguard pro-
visions reflect inadequacies with the
original GATT safeguard measures,
which were neither effective nor trans-
parent. Some countries circumvented
Article XIX of the GATT and protected
their industries through other methods,
weakening the GATT regime. A major
goal of the Uruguay Round Agreement
on Safeguards (the Safeguard Agree-
ment), therefore, was to address these
problems and strengthen Article XIX.

In the past, GATT members were dis-
couraged from applying safeguard mea-
sures because Article XIX required that

they be applied on a Most Favored Na-
tion (MFN) basis. Thus, even if only
one trading partner’s exports were
causing harm, the country invoking
safeguard measures would have to ap-
ply restrictions and provide compensa-
tion to all GATT members from which
it imported the goods in question. This
practice resulted in extremely high
compensation costs to countries need-
ing protection. If compensation was not
provided, Article XIX permitted coun-
tries affected by the safeguards to retali-
ate by increasing import duties, for ex-
ample, on products from the country
seeking protection. Article XIX, there-
fore, though designed to provide relief
to countries threatened by import in-
jury, actually proved a disincentive to
many GATT member countries seeking
protection.

Rather than invoke Article XIX, many
GATT members resorted to “grey area”
measures such as voluntary restraint
agreements (VRAs), orderly marketing
arrangements, and export or import
price-monitoring schemes. These trade-
distorting measures, which generally
were not subject to multilateral monitor-
ing, proved less costly than applying Ar-
ticle XIX. The increasing prevalence of
“grey area” agreements was one of the
main reasons negotiators sought a new
safeguard agreement under the WTO.

ndustries
New remedies

The WTO Safeguard Agreement at-
tempts to address the problems of com-
pensation, retaliation, and grey area mea-
sures in several ways. First, there is no
strict MFN requirement. Instead, Article 5
provides guidelines for members to fol-
low when invoking safeguards. WTO
members applying these measures will,
in some circumstances, have 1o negotiate
only with affected exporting countries
when determining the market restrictions.
Also, if quotas are applied, members
seeking protection must allocate export-
ing countries market share in proportion
to the shares claimed by these countries
during a “previous representative period,”
usually the three previous years.

Second, to reduce the costs of applying
safeguard measures, the new provisions
do not require importing countries o pro-
vide compensation for the first three years
of a safeguard. Similarly, exporting coun-
tries cannot retaliate for the first three
years of a safeguard action if the action
was taken because of an absolute in-
crease in imports. However, exporting
countries need not delay retaliation if the
safeguard measure was invoked because
of a relative increase in imports. The
terms “absolute” and “relative” are not de-
fined, however, nor is the timeframe
within which countries may determine
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B More rigorous petition require-
ments Petitioners in anti-dumping in-
vestigations will have to demonstrate
that they are actually representative of
the industry on whose behalf the peti-
tion is filed. The parties supporting the
petition must represent at least 25 per-
cent of total US production of the prod-
uct in question. Furthermore, more than
50 percent of the domestic producers
who express an opinion on the petition
to DOC must support the call for an in-
vestigation.

B Dumping duty exemption for new
shippers Exporters not previously cov-
ered by a DOC investigation or review
but selling goods subject to anti-dumping
duties have the right to petition for an ex-

The sunset review
process will
automatically result
in the termination of
antidumping duties after
five years.

pedited DOC dumping evaluation to es-
tablish their own company-specific duty
rate. In the interim, while the DOC re-
view is underway, the new shipper is not
required to post duty deposits based on

the margins of other companies, as re-
quired previously, but may post bonds
instead. This change requires an importer
to tie up only a fraction of the amount of
money he would have had to spend be-
fore, thereby posing less of a cash-flow
problem.

B Tighter restrictions on the use of
punitive information DOC's current
practice of using the most adverse possi-
ble information as “best information
available” (BIA) for any missing facts has
been somewhat circumscribed. The use
of BIA, which usually was based on the
allegations of the petitioner, often re-
sulted in extremely high and unrealistic
dumping margins being imposed on im-
ports. Under the new procedure, DOC

whether imports have increased specified
in the agreement.

Article 11 of the Safeguard Agreement
prohibits WTO members from establish-
ing voluntary export restraints, orderly
marketing arrangements, or any other
market-distorting measure. Members with
VRAs or other grey area agreements in
place when the WTO becomes opera-
tional must phase out these measures
within four years. This provision should
encourage countries to utilize safeguard
procedures that are more transparent and
subject to multilateral monitoring.

Standards and deadlines

The Uruguay Round seeks to ensure
that under the WTO, countries resorting
to safeguards follow established proce-
dures and demonstrate that the safe-
guards are justified—practices not re-
quired under the GATT. A country
seeking to invoke a safeguard does not
need prior approval from the WTO, but
must be prepared to defend its action
before the Dispute Settlement Body
(DSB), should it be challenged by other
WTO members.

Besides defining essential terms such
as “serious injury” and “threat of serious
injury” and specifying how they are to be
determined, the Safeguard Agreement re-
quires that a country prove there is a
causal link between the imports and the
injury before it can take protective action.
To satisfy due process concerns, a coun-
try must give “reasonable” notice of the

proposed safeguard action and allow the
affected parties an opportunity to re-
spond. A country requesting safeguard
protection can expedite procedures if de-
lays would cause irreparable damage to
its economy, however.

An investigation as to whether safe-
guards are warranted must be conducted
by a “competent domestic authority,”
which would be the International Trade
Commission in the United States. If an
exporting country rejects the domestic
authority’s findings, it may file a com-
plaint with the DSB.

Under the WTO, safeguards may be
implemented only for specific periods—
the GATT, in contrast, permitted coun-
tries to impose import restrictions indefi-
nitely. Article 7.1 of the Agreement states
that safeguard restrictions may remain in
place for four years and may be ex-
tended if the importing country can
show that the protection must remain. A
safeguard may not be imposed for more
than eight years, though, and must be
gradually phased out during that period.
Once a safeguard against a certain prod-
uct has been removed, a new measure
against the same product may not be im-
posed until a period of time has passed
that is equal to the duration of the origi-
nal measure.

Exceptions
Developing countries are granted spe-

cial treatment under Article 9 of the Safe-
guard Agreement. WTO members are not

allowed to implement a safeguard mea-
sure against a developing country as long
as that country does not account for more
than 3 percent of all imports of that par-
ticular product or the combined imports
of the product from all such developing
countries does not exceed 9 percent.

Developing countries safeguarding
their own industries are entitled to ex-
tend the period of safeguard protection
from 8 to 10 years. Moreover, Article 9.2
says developing countries need only
wait for a period equal to half that of the
prior measure before re-imposing the
safeguard.

Whether China will benefit from these
provisions is unclear. The United States
and European Union have proposed
that China's protocol of accession con-
tain a special safeguard provision that
would lower threshold standards for
other countries wishing to protect their
markets and allow selective application
against Chinese exports in most in-
stances. The protocol may include a
sunset clause which will terminate the
special provision after a phase-in pe-
riod. Resolution of the special safeguard
provision awaits resolution of the gen-
eral issue of China’s accession to the
GATT/WTO.

—Michael Daniels and Jayme Roth
The authors are attorneys in the Washing-

ton office of Mudge Rose Guihrie Alexan-
der & Ferdon.
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and ITA are required to examine all of
the facts on record (“facts available” as
BIA has been renamed) to determine the
most appropriate information for use in
the case. The information used must, if
practicable, be corroborated by indepen-
dent sources.

New deadlines

In addition to these changes, the GATT
implementing legislation puts forth a new
“sunset review” procedure, though its
benefits may be marginal in practice. The
sunset review process will result in the
automatic termination of anti-dumping
duties after five years, unless a request for
a review is received and DOC and ITC
determine there is a reasonable indication
that dumping and injury will continue or
recur if the order is rescinded. Previously,
duties could be imposed indefinitely un-
less a respondent showed its circum-
stances had changed, or a petitioner lost
interest in the case.

Unfortunately for importers, the URAA
stipulates that any improvement in the
condition of a US industry following the
imposition of dumping or CVD duties be
presumed to have resulted from the
penalty. According to this logic, if the
dumping order were revoked, injury
would re-occur. The exporters/importers
have the burden of refuting this presump-
tion.

These parties, however, stand to gain
from URAA changes involving the process
for gathering information on suspected
dumpers. Until now, the foreign producer
has been asked to respond to a lengthy
technical request for information regard-
ing, among other things, the basis for its
export price. Completing the question-
naire could be an extremely difficult and
frustrating process, especially given the
short response time (often only a few
weeks), language and translation difficul-
ties (forms are provided in English only),
and DOC'’s rigidity regarding the survey
format (responses not conforming to for-
mat requirements may be disregarded).
Companies that failed to respond fully to
the questionnaire were assessed a high
duty based on information supplied by
the petitioner. The URAA requires DOC to
be more flexible in its requirements, and
prohibits it from rejecting incomplete or
misformatted information that is otherwise
usable and verifiable.

Finally, the new law will also make it
easier for individual companies to file
“voluntary responses” to DOC question-
naires regarding their production prac-
tices. Under the old law, voluntary re-
spondents were subject to time limits
and format requirements even more
strict that those applied to mandatory re-
spondents. As DOC is now obliged to
take into account the voluntary re-
sponses filed in each case, companies
that are not singled out by the DOC in-
vestigation should find it easier to obtain
a company-specific anti-dumping mar-
gin, rather than be subject to a general
rate covering all those exporters not in-
dividually investigated.

Protection for domestic producers

The new GATT implementing regula-
tions also contain several changes that
will likely prove adverse to US import-
ing interests, including those buying
Chinese goods. The law will restrain the
ITC's current practice of treating inter-
nally consumed production of a product
by a US industry in the same manner as
it treats production sold on the open
market. This new policy will dramati-
cally shrink the ITC's calculations of do-
mestic production of a particular good.
If a dumping investigation involved the
steel industry, for example, the ITC
would no longer count the steel des-
tined for further processing in its deter-
mination of the size of the US market.
As a result, imports of steel would rep-
resent a proportionately larger share of
the US market, and the ITC would likely
increasingly find that injury has oc-
curred.

A series of changes regarding how
DOC calculates dumping will probably
also lead to higher dumping margins.
The most adverse changes involve the
way DOC constructs a US price for goods
imported by an affiliate of a foreign man-
ufacturer or exporter. The new proce-
dures for calculating “constructed export
price” will result in dramatically reduced
US prices, which will lead to greater
dumping margins.

Changes in CVD law

Should US authorities decide that
China is no longer an NME country, ei-
ther with regard to a specific industry or
as a whole, the US countervailing duty

law will be applied to the Chinese prod-
ucts under scrutiny, Were that to occur,
one of the provisions of the new law
would, in all probability, have a pro-
found effect on foreign exports. The
provision was added to the URAA by
Congress o reverse a recent Court of In-
ternational Trade decision that previous
subsidies to a company are extinguished
by the privatization of that company.

The new law allows DOC, at its discre-
tion, to amortize over the life of a facility
subsidies received from the State before
the enterprise was bought and paid for at
market rates by a non-State supported
entity, Theoretically, this provision means
DOC might have to figure out the subsi-
dies granted to every enterprise in the
former Soviet bloc as well as in China—
an impossible undertaking. No party will
be able to appeal this provision until the
DOC applies it in a case, which could
take more than a year.

Other features of the GATT subsidies
agreement as implemented in US law are
potentially more beneficial to China. If
and when China becomes a WTO mem-
ber, certain “green light” subsidies will no
longer be actionable. These include sub-
sidies for industrial research and pre-
competitive development activity; assis-
tance to disadvantaged regions; and
assistance to adapt existing plant and
equipment to new environmental re-
quirements.

The verdict

In many instances, the full meaning of
the often highly technical changes in the
URAA provisions will only become clear
once the two administering agencies, 1TC
and DOC, clarify how they intend to in-
terpret and apply the new US regulations.
All in all, however, the changes to US
laws are unlikely to have a significant im-
pact on most Chinese imports any time
soon. Certain procedural amendments
will probably prove mildly beneficial to
importers of Chinese goods and may pro-
vide them with greater impetus to partici-
pate in the ITC and DOC administrative
process. However, while importers have
much to gain by actively defending their
interests, they have little control over the
investigation process, which, though tight-
ened under the WTO, still leaves ITC and
DOC considerable latitude when deter-

r—3

mining dumping and CVD cases. E
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B Brenda A. Jacobs

Significant US
liberalization
remains a long
way off

W Brenda A. Jacobs is an attorney with
the Washington, DC office of the law
firm Powell, Goldstein, Frazer &
Murphy. She previously served as
senior counsel for textiles and trade
agreements at the US Department of
Commerce.

extiles and Apparel
Trade under the WTO

hanks to the Uruguay Round

GATT agreement, the massive

quota system that has constrained

China’s exports of textile and ap-
parel products to the US market and gen-
erated much of the trade tension be-
tween the United States and China may
become a thing of the past. But the
process of terminating these quotas will
be slow, and perhaps even delayed for
Chinese-made goods.

The Textiles and Clothing Agreement
(TCA) under the Uruguay Round estab-
lishes a 10-year phase-out of the quotas
established under the Multifiber Arrange-
ment (MFA), the international agreement
that provided the basis for US quotas on
imports of textile and apparel products
for 20 years. Though the MFA expired on
December 31, 1994, the bilateral agree-
ments negotiated between individual im-
porting and supplier governments, such
as the United States and China, remain in
force. I the signatories to such bilateral
arrangements are members of the World
Trade Organization (WTO), the quota
levels established under those agree-
ments are now governed by the TCA.
This means that the quotas must be ad-
justed in accordance with TCA rules,

The extent to which Chinese-made
products, which have been a subject 1o
US quotas since 1980, will benefit from
the liberalization plan is far from clear.

Because China is not yet a member of

the GATT/WTO and because the US leg-

islation implementing the Uruguay Round
agreements creates new obstacles o lib-
eralization of textiles trade, Chinese-made
textile products may initially be disadvan-
taged by the results of the Uruguay
Round.

Change comes slowly

As a general matter, the TCA was de-
signed 1o increase opportunities for trade
in the textiles and apparel sector. It liber-
alizes the current trading rules in two
ways: by increasing and then eventually
removing quotas, and by requiring all
participants to provide improved access
1o their markets,

Thus, on January 1 this year, cach in-
dustrialized nation was required 1o “inte-
grate” into normal GATT rules textile and
apparel products accounting for at least
16 percent of the trade (in terms of vol-
ume) covered by the TCA, using 1990 as
the base year. Integration means that any
existing quotas on integrated products
automatically become void and no new
quotas may be imposed upon such prod-
ucts unless there has been a determina-
tion ol injury under GATT Article XIX,
the safeguards provision (see p. 32).

Approximately three years from now,
on January 1, 1998, importing nations will
have o integrate another 17 percent of
textiles trade, and on January 1, 2002, an
additional 18 percent. By the year 2005,
all textile and apparel trade should fall
under normal GATT/WTO rules.
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US Adopts New Textile Origin Rules

In a bid to appease a domestic indus-
try fearful of the WTO quota liberaliza-
tion process, the Clinton Administration
included within the US GATT/WTO im-
plementing legislation a major change
in the rules of origin for textile and ap-
parel products. Because of the rules
change, which is scheduled 10 go into
effect on July 1, 1996, many products
that are currently considered Hong
Kong or Taiwan products (because
they were cut there) will be counted as
PRC-made products.

The rules change came as a surprise
both to US importers and foreign pro-
ducers. It was slipped into the House
version of the GATT implementing bill
before most even knew the change
was being considered. Although US
importers mounted an extensive and
successful campaign to preclude inclu-
sion of the new rules in the Senate ver-
sion of the GATT/WTO bill, the failure
of a House-Senate conference to re-
solve the difference permitted the Clin-
ton Administration to make the final
call. And textile importers, who had re-
fused to negotiate an implementation
date with the Administration during the
conference period, found themselves
with the short end of the stick.

Industry flip-flop

The change in rules means that the
place of assembly will generally deter-
mine the origin of a textile product.
Under current rules, the origin of a
piece of apparel depends upon the
complexity of the apparel’s assembly;
garments requiring only simple assem-
bly, such as the sewing together of
four or five pieces, are usually consid-
ered to be made in the country in
which those pieces were cut. More tai-
lored garments, in contrast, are consid-
ered to be produced in the country of
assembly. Now, both types of gar-
ments will be assigned to the country
of assembly. Knitted garments will
continue to be assigned to the quota
of the country in which the knit-to-
shape pieces were formed. For non-
apparel products, such as bed linens,

the country in which the fabric was
produced will be the country of origin;
current rules look at the country in
which the fabric is cut and sewn (o
determine the country of origin.

While the new methods for determin-
ing origin are disturbing enough to im-
porters, the mid-year implementation
date of the rules is particularly trouble-
some. Since most quotas operate on a
calendar-year basis and shipments do
not occur evenly throughout the year,
the realignment of the origin determina-
tion is likely to create substantial confu-
sion and disruption.

The US textile industry sought the
rules of origin change on the grounds
that foreign suppliers were purposely
splitting their manufacturing operations
among various countries in order to get
around US quotas; the Administration
accordingly labeled the rules change a
“loophole closing device.” Ironically,
the rules of origin were changed in
1984 from assembly-based to cutting-
based—also at the behest of US domes-
tic industry. At that time, however, US
textile producers argued that cutting
constituted a more substantial operation
than sewing. The 1994 rules effectively
reverse the 1984 change.

Who's hit hardest?

The new US rules of origin are ex-
pected to affect a broad range of prod-
ucts, from T-shirts to pants to dresses.
Because the change in the rules of ori-
gin will affect existing quotas, the
United States, as a signatory to the
Uruguay Round agreements on cloth-
ing and textiles, must adjust those
quotas to ensure that its “balance of
rights and obligations” under
GATT/WTO is maintained. US officials
indicate they will talk with nations that
come forward with adjustment re-
quests. However, the prospect of ne-
gotiations is not popular with either
the supplier nations or US importers.

In particular, Hong Kong suppliers,
who stand to lose under the new
rules, would prefer to maintain the sta-
tus quo, which permits them to man-

age the lucrative quota allocation busi-
ness. Importers, meanwhile, are skep-
tical that negotiations would ensure
the continued availability of affordable
goods, since US negotiators have sug-
gested they will not increase China’s
quotas to compensate for the goods
currently assigned to Hong Kong and
Taiwan that will be charged to China
under the new system.

If China is not granted additional
quota, textile exports to the United
States may actually fall, because high
wage, tight labor suppliers in Hong
Kong and Taiwan will not be able to
produce sufficient quantities of goods
to fill their quota levels. Separate quota
administrations will prevent China from
obtaining Hong Kong's quota in 1997,
when Hong Kong reverts to Chinese
sovereignty.

Other countries most affected by the
change in US rules include Singapore,
which relies on Indonesia and
Malaysia to assemble goods cut in Sin-
gapore; Sri Lanka, which assembles
pieces cut in Australia; and a host of
African nations that are cutting and
sewing bed linens from Pakistan-made
fabric. Even France could be affected
because silk scarves printed there are
made from Chinese fabric.

US importers claim that the new Re-
publican congressional leadership is
sympathetic to their interests and may
seek to introduce new legislation that
would overturn the rules of origin
change, or at least postpone its imple-
mentation until January 1, 1998. (The
date corresponds with the three-year
period established under the Uruguay
Round for completion of a new pro-
gram on the international harmoniza-
tion of rules of origin for all products).
Given the substantial lead time required
to bring imported goods into the US
market, however, the big question for
US importers is whether such legislation
could get through Congress and be
signed by a reluctant Administration be-
fore suppliers and importers are forced
to adjust their plans.

—Brenda A. Jacobs
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The United States, through the Com-
mittee for the Implementation of Textile
Agreements (CITA), the inter-agency
group responsible for administering the
US quota program,
announced last Oc-
tober which prod-
ucts it intended to
integrate first. Be-
cause 30 percent
more products are
included within the
scope of the TCA
than were covered
MFA, no
products that had

by the
been subject to
MFA quotas were
integrated into nor-
mal GATT rules on
January 1.

The Uruguay Round Agreements Act
(URAA), enacted last December to bring
US law in line with Uruguay Round rules,
requires CITA to decide by April 30
which products will be included in cach
of the next two integration tranches.
CITA issued its proposed integration plan
on January 30, and has requested written
comments from interested parties. A pub-
lic hearing is scheduled for mid-March.

Under the CITA proposal, some prod-
ucts actually under quota are scheduled
to be included in the next tranche. How-
ever, these products—babies’ garments
(for which quotas have not been particu-
larly restrictive), some down-filled coats,
and silk products—are not considered to
be particularly sensitive, since domestic
producers are not threatened by these
imports. Further, China is the only sup-
plier to the US market subject to quotas
on its silk exports (see The CBR, May-June
1994, p.13)

The United States will be able to avoid
real quota liberalization until the third
tranche, which begins in 2002. Even then,
only a few products will be removed from
the US quota program. Under the pro-
posed CITA plan, some 70 percent of the
textile and apparel goods currently subject
to US quotas will remain under the quota
system during the entire 10-year phase-out
period. According to the calculations of a
private consultant hired by US apparel im-
porters, 89 percent of the apparel prod-
ucts subject to US quotas today will re-
main under quota until the year 2003.

The Textiles and
Clothing Agreement
establishes a 10vyear

phase-out of the quotas
established under the
Multifiber Arrangement.

Further enabling the United States to
prolong the textile quota liberalization
process are the TCA rules that replace bi-
lateral agreement re-negotiations with a

provision that in-

creases  existing
growth rates—the
amounts by which
quota levels are to
rise each year—
gradually. Accord-
ing to the TCA, the
increase in growth
rates is to be ap-
plied in
with each

three
stages,

stage’s growth to be

existing rates. Dur-

ing stage one, the
first three years of the agreement, the
level of annual growth for cach individ-
ual quota is to be increased by 16 per-
cent, For stage two, the annual growth
rate is to increase another 25 percent,
and during stage three, covering the last
three years of the phase-out process, the
“growth-on-growth” rate is 27 percent.

While the growth-on-growth feature
of the phase-out process can be signifi-
cant for a supplier with a high 1994 bi-
lateral growth rate, a country like China,
whose annual growth rates are currently
limited by the United States to an aver-
age of about 1 percent, will find the
benefits of the liberalization in growth
rates quite small. For example, in the
first three years, a 16 percent rise in
China’s 1 percent annual growth rate
would yield a new rate of 1.16 percent.
In the second stage, the annual growth
rate would move up to 1.45 percent,
and in the last stage, it would reach 1.84
percent. Not surprisingly, over the last
several years the US government, antici-
pating the growth-on-growth obligation,
was zealous in negotiating reduced
growth rates in many of its bilateral
agreements, particularly those with its
larger suppliers.

There is one potential exception to the
TCA’s growth-on-growth provision. Im-
porting governments may seek to pre-
clude a supplier country from obtaining
such benefits if the supplier provides in-
adequate market access for textile prod-
ucts. Any WTO member may bring a mar-
ket access complaint before the WTO's

applied on top of
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Textile Monitoring Board (TMB), a 10-
member body of importing and exporting
government representatives, which may
then authorize the importing nation not to
increase growth rates for the relevant sup-
plier at the next stage of the transition.

US plays hardball

At least three factors are expected to
complicate the textile/apparel liberaliza-
tion process in the United States. First,
the US implementing legislation directs
the US Treasury Department to change
the rules of origin for a long list of prod-
ucts, including apparel and bed and table
linens, by July 1, 1996. Rules of origin de-
termine which country’s quotas should
be charged for particular imports when
manufacturing of the goods occurs in
more than one country. In most in-
stances, the new rules will make the
country in which assembly occurs the
origin country. China, which does a great
deal of assembly work on parts cut in
Hong Kong and Taiwan, will be greatly
affected by the rules change (see p.30).

Second, the United States could ex-
clude or delay Chinese textile products
from participation in the quota liberaliza-
tion scheme as long as China is not a
member of the WTO, or as long as the
United States does not recognize China's
membership in the WTO. The basis for
the US threat not to recognize China's
membership is Article XXXV of the GATT
(or Article XIII of the WTO), under which
a member country may refuse to recog-
nize another member, so long as the two
have not entered into bilateral tariff nego-
tiations (see p.30).

The US government's chief textile ne-
gotiator, who is also a CITA member,
stated last year that Article XXXV could
be invoked to exclude China from the
textile quota liberalization process. How-
ever, more recently, CITA indicated that
once the PRC joins the WTO, the United
States will follow the TCA requirements
with respect to China. The clarification

came in a December 21 Federal Register

notice announcing the 1995 quota levels
for Chinese products, in which CITA
stated that China’s quota levels may be
adjusted to include the 16 percent in-
crease in the growth rate should China
join the WTO.

Even so, US domestic industry advo-
cates are suggesting that China should

not simply be able to join the phase-out
in mid-stream. Instead, US industry con-
tends that China should have to follow a
full 10-year phase-out schedule, begin-

CITA has indicated that
once the PRC joins the
WTQO, the United States
will follow the TCA
requirements with
respect to China.

Growth of China’s textile exports to
the United States will still be tightly
controlled in the early years of the WTO.

Photo courtesy of Pamela Baldinger
Y Q 8

ning with the date the United States rec-
ognizes China's membership in the WTO.
Time will tell whether that threat is real.

The final factor complicating US liberal-
ization of textile quotas stems from the
TCA's “transitional safeguard” mechanism.
Under this mechanism, if CITA deter-
mines that imports of a particular product
are causing “serious damage,” a term
which is not specifically defined in the
TCA. it will be able to establish quotas on
all unrestrained supplier countries of that
product. This right to act globally is sub-
stantially broader than that permitted un-
der the MFA.

Under that agreement, before CITA
could request consultations with a partic-

ular country for the purpose of negotiat-
ing a quotd, it had to determine that im-
ports of a certain category of products
from that country were causing—or
threatening to cause—"market disrup-
tion.” Thus, under the MFA, the injury de-
termination was both product- and coun-
try-specific. Now, the injury must only be
product specific, and once an injury de-
termination is made, the importing coun-
try can seek a quota with any supplier
whose exports of that product are “in-
creasing sharply and substantially,” no
matter how minimal its exports to the
United States.

As a result, under the WTO there could
be a proliferation of very small quotas
that might not have been justifiable under
the MFA. Furthermore, those quotas will
be permitted to remain in place for up to
three years, unless the product is inte-
grated into normal GATT rules before
then. The size of the quota is determined
by a formula set out in the TCA and, at a
minimum, is equal to the volume of trade
during a recent 12-month period. Under
the URAA, the determination of whether
there is serious damage will be made by
CITA. All such determinations will be re-
viewed by the TMB.

Disappointment for China

US importers of Chinese goods who
had been looking forward to the
prospect of a quota-free environment are
bound to feel disappointed, if not de-
ceived, by the gap between the textile
liberalization rhetoric and reality. The
terms of the TCA and URAA and the
back-end loading of the quota phase-out
process will slow implementation of mar-
ket-opening measures.

The quota liberalization process itself
is also bound to be rocky, especially with
respect to China, the world’s biggest tex-
tile supplier. US domestic industry lead-
ers have made it clear that they expect
much in return for the protection domes-
tic producers will lose under the WTO
and they will be watching carefully to en-
sure that US officials look out for US tex-
tile manufacturers’ interests. Under these
circumstances, no long-range business
plan can afford to exclude the possibility
that domestic industry interests may de-
mand further “temporary” extensions of
protection as the day that most quotas

are 1o be eliminated appraoches. %
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Pushing US Exports

Owver the past 60 years, the Export-Import Bank of the United States, an independent agency of the federal government, bas
helped finance more than $300 billion worth of US exports. Ex-Im Bank backed over $15 billion in US exports worldwide last
year, including $5.3 billion wonth to Asia. Of this figure, $1.3 billion worth went to China—a 63 percent increase in Ex-Im
support over the previous year. China is now Ex-Im’s largest customer in Asia, and one of its top clients worldwide.

Headed by Chairman and President Kenneth A. Brody, who joined the agency in 1993 after spending 20 years at Goldman
Sachs, Ex-Im Bank bhas made a number of changes to its programs over the last 18 montbs, including the establishment of a
new project finance program to boost US competitiveness abroad. CBR Associate Editor Vanessa Lide Whitcomb recently spoke
with Brody about these developments and their impact on US business in China.

Q What programs does Ex-Im Bank
offer US companies exporting to

China?

A

tive is to be much more service-oriented

Ex-Im Bank has recently been re-

structured from A to Z. Our objec-

to exporters of all shapes and sizes, while
at the same time giving good value to the
taxpayer. Our major areas of emphasis
are project finance and small business.
Obviously, project finance has great po-
tential application in China as the country
has tremendous infrastructure needs—
particularly in the areas of power,
telecommunications, and transportation—
and since the Chinese government ap-
pears to want to finance much of this de-

velopment through the private sector.
Q Ex-Im Bank set up a project fi-

nance division in 1994 to pro-
vide limited-recourse financing for the
first time (see box). Where does the
program now stand, and when can we
expect the first approvals for China to
be announced?

A

leader in project finance. 1 believe that

As 1995 unfolds, 1 think it will be-
come clear that Ex-Im Bank is a

countries seeking project finance will

show they want to do business with us
by putting more US exports into their
projects than they otherwise would have.
Our project finance group was fully es-
tablished last September, and is headed
by two professionals, each with more
than 10 years of experience in the private
sector. In addition to our internal group,
we have five outside project advisers,
giving us unique ability to assess the
merits of each project.

We held our first project finance semi-
nar in mid-February in Hong Kong.
We're telling the world how Ex-Im Bank
operates to their benefit; if [government
policymakers, project developers,
lenders, and US exporters] are able to use
us, they can achieve substantial benefits.

We are already working on a number
of project finance deals in China. Some
are pretty far along, but I can't talk about

them in public. The actual timing of

when the first project will go forward is
not within our control; it depends upon
the project sponsors and the Chinese
government, both at the local level and
in Beijing.

Do you think Ex-Im Bank will be
able to approve some China pro-
ject-finance deals this year?

I sure hope so! 1 would be very
surprised if this were not the case.

A

Q The practice of tied-aid financing
in China is another subject of

great importance to our readers. What

is Ex-Im Bank doing to help US ex-

porters compete with foreign compa-

nies?

A

is that the United States cannot afford to

Tied-aid certainly is an important

area for us. Our view, simply put,

have its companies continually lose ma-
jor business because other countries are
giving low-interest, long-term loans and
tying the sale of goods and services to
those loans. So our objective is to con-
tinue to reduce the tied-aid activity of
others,

That said, we believe that unilateral
disarmament will not convince others to
act as we want, so we set up a new tied-
aid matching fund last year. Now if
someone ¢lse offers tied-aid financing in
China or another country, we'll be there
to match the terms for US exporters.
This achieves two objectives. First, it
provides a level playing field for US ex-
porters. Second, over time, there will be
an overall reduction in the use of tied-
aid in the world.
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Q
A

$500 million since last spring. In a num-

What are the early results?

The signs are good. We've made

tied-aid counteroffers worth about

ber of cases, other countries have pulled
back their offers after we issued ours; in
other instances, the US exporter used our
matching funds to win a piece of the pro-
ject. A number of our counteroffers have
been made for projects in China. We'll

see what happens.

Q Isn’t there a danger that in deal-
ing with a country like China,

which has become quite good at solicit-

ing tied-aid funds, you run the risk of

falling into a “how low can you go”

bidding war to promote US exports?

A

start a bidding war. Everyone knows we

We make matching offers only;

there’s no incentive for anyone to

would simply match the offer, which
would negate any advantage a country
hoped to get by offering tied-aid in the

first place.

@ What does a US company have
to do to get a tied-aid offer from

Ex-Im Bank? Does the company itself

bear the burden of proof?

A

liminary match offer from Ex-Im Bank,

The US company must come to us

or to a US embassy. To get a pre-

the US company simply needs to tell us
that there’s a tied-aid offer standing in its
way. For a final offer, proof [of the offer]
is needed. We previously required proof
even for a preliminary offer, and that was

impossible to obtain in many cases.

Q You also mentioned Ex-Im Bank'’s
programs for small businesses—

what's happening on that front?

A

stilling an “export mentality” in our coun-

The US government has made the

decision that exporting—and in-

try—is important for the future prosperity
of America. What naturally follows are
outreach, information, and financing pro-
grams for small- and medium-sized busi-
NESSCes.

The outreach and information functions
are provided through four recently estab-

lished Export Assistance Centers, which
we operate jointly with the Department of
Commerce and Small Business Adminis-
tration (SBA). By the end of the year,
businesspeople will be able to get assis-
tance and advice on exporting at one of
15 such centers. Ex-Im Bank programs
are basically able to provide any level of
export assistance, though we leave re-
quests for guarantees under $750,000 for
SBA to handle.

We have substantially stepped up our
finance and loan programs. Our pre-ex-
port working capital guarantee program
[which covers 90 percent of the principal
and interest on commercial loans to cred-
itworthy small- and medium-sized com-
panies), expanded to about $180 million
last year. We achieved this big jump over
the previous year's levels by making
some technical changes: our previous
guarantee, which wasn’t particularly
good, was replaced by a better one,
Commercial lenders are now more will-
ing to rely on Ex-Im guarantees to make
those loans.

As a small agency, we found ourselves
unable to process large numbers of small
deals, so we've now delegated authority
to banks. As a result, we now have 40
banks able to approve pre-export work-
ing capital deals directly, without coming
to us. We just need to check up on [the
banks] occasionally to make sure they're
doing the right thing.

Actually, insurance is our biggest pro-
gram for small businesses; it's easy (o use
and has great appeal. We took our old
program, which offered coverage for one
year or less, and introduced a five-year
program so that receivables are insured
for a longer period. Once the receivables
are insured, the US exporter can sell them
off or borrow against them. To get the
private sector working with us, we sub-
stantially increased the commissions we
give to insurance brokers to give them
more incentive to market our program—
similar to what we did with the banks.

We think this will pay off.

Q You visited China last fall; how
do you perceive the business cli-

mate there for US exporters backed

with Ex-Im Bank support?

A

China is a large country trying (o

manage an enormous transition,

and it's no easy task. China has a very
competitive environment with enormous
potential, though there will be lots of
bumps along the road. In the short term,
there are some problems that limit the ef-
fectiveness of our programs. In project fi-
nance, for example, [the Chinese] have
not got their act together. But it's a short-
term problem, one I think they will get

Over,

Q There has been some discussion
that Ex-Im Bank will soon open

its first foreign office in Beijing. Where

does this proposal now stand?

A

tions from US companies and the Chi-

Not an office; we will put a person

in the US embassy to answer ques-

nese about Ex-Im Bank programs. We
have no official target date for this, but |
would hope to have someone in Beijing

before the end of this summer.
Q There’s no question that 1994
was a phenomenal year for Ex-
Im Bank; the agency’s overall support
for US exports stayed near the record
levels set in 1993, while authorizations
for Asia were up 15 percent. To what
do you atiribute the huge jump in Ex-Im
activity in Asia, particularly in China?

A

and China’s growth; the increasing inter-

There are a number of factors,

really, including both the region’s

est and sophistication of US exporters;
and Ex-Im's shaking off some of its own

stodginess.

Q
A

exports worldwide, and a continued fo-

What do you see in 1995 for Ex-
Im Bank?

I expect continued growth in the

level of support available for US

cus on Asia and China.
[.1 Aren’t you concerned about the
impact of the Republican Con-

gress on Ex-Im Bank financing?

A

more needed than ever before, and it

I don't try to predict Congress. But

Ex-Im Bank is more important and

would be a clear mistake to lose ground
now.

40

The China Business Review * March-April 1995



ExIm Bank Programs

Project Finance

At a November 1994 conference co-
sponsored by the US-China Business
Council, Ex-Im Bank President Ken-
neth Brody noted his agency has “un-
limited funds available for project fi-
nance in China.” Project finance,
unlike traditional financing arrange-
ments available through Ex-Im Bank,
does not require a guarantee from a
foreign government or bank. Instead,
Ex-Im Bank will now participate in a
limited-recourse financing arrange-
ment, accepting a project’s anticipated
returns as a guarantee.

Since announcing its intention in
1994 to set up a project finance divi-
sion, Ex-Im Bank has processed two
power plant loans in the Philippines
and has received a number of applica-
tions from US companies seeking to
use the project finance approach in
China. There is no maximum or mini-
mum size for these projects, and the
agency can provide a combination of
direct loans and guarantees for com-
mercial bank loans. Because repay-
ment of any loan depends on the ulti-
mate success of the project itself,
Ex-Im Bank requires substantial infor-
mation on estimated project costs,
risks, offtake agreements, pricing struc-
ture, demand projections, marketing
strategies, and other factors that will af-
fect the rate of return. Final approvals
for project finance applications, there-
fore, can take considerably longer to
process than other Ex-Im loans or
guarantees.

Tied-Aid Capital Projects Fund

Under the 1992 Helsinki Agreement,
the United States and other Organiza-
tion for Economic Cooperation and
Development (OECD) members
agreed to abide by common guidelines
discouraging the use of tied-aid, or the
practice of tying “soft” or low-interest
government loans to the receiving
country’s purchase of the lending
country’s goods and services (see The

CBR, March-April 1993, p.36). US com-
panies vying for projects in China,
however, still sometimes find them-
selves outbid by European, Canadian,
and Japanese competitors backed by
tied-aid offers.

The US government continues (o en-
dorse the 1992 OECD guidelines,
which require any country offering
tied-aid 1o seek an OECD consensus.
But US policy toward tied-aid began to
shift when the Clinton Administration
decided a more aggressive program to
match tied-aid offers by other countries
would help US exporters compete and
also make other countries realize that
their tied-aid would no longer ensure
exports.

Ex-Im Bank's Tied-Aid Capital Pro-
jects Fund was set up in 1994 1o pro-
vide an early intervention mechanism
when a US exporter faces a disadvan-
tage from a foreign competitor backed
by tied-aid. Under the agency's new
program, the US company can inform
Ex-Im Bank of its suspicions and re-
ceive a preliminary US offer to match
the terms of its competitors. If the US
company wins the bid, Ex-Im Bank
will process the soft loan or mixed
credit after it receives evidence that the
initial tied-aid offer exists. Such docu-
mentation can include an OECD tied-
aid notification, a letter or reference to
the financing arrangements by the re-
cipient or donor government, or con-
firmation by a US embassy.

To date, Ex-Im Bank has made pre-
liminary match offers to help US com-
panies bid competitively on a number
of projects, including several in China.
In several cases, the country offering
concessionary financing withdrew its
offer when Ex-Im Bank matched it. As
The CBR goes 1o press, however, no US
company has used a final Ex-Im Bank
match offer to bid successfully on a
project in China.

Programs for Small Businesses

According to US Census Bureau esti-
mates, more than half of the US compa-

nies that export employ less than 20
workers. Ex-Im Bank, working with the
Small Business Administration (SBA),
has been aggressively promoting US ex-
ports by small- and medium-sized firms
through a number of different pro-

grams:

B Working capital guarantees arc
designed to help smaller exporters ob-
tain pre-export financing. The program
provides an Ex-Im Bank guarantee of
90 percent of the principal and interest
on working capital loans extended by
commercial lenders. In a change from
previous practice, certain lenders can
now offer exporters up to $2 million di-
rectly in Ex-Im Bank-backed loans or
credits, reducing the paperwork and
time required for US exporters to obtain
financing.

B Export credit insurance protects
companies in case the foreign buyer
fails to live up to his credit obligations
for commercial or political reasons. Ex-
Im Bank insurance is available from the
agency itself, from a regional office or
Export Assistance Center, or from an in-
surance broker. Companies just begin-
ning to export that meet the SBA defini-
tion of a small business can apply for
short-term (up to 180 days) policies in
which Ex-Im Bank assumes 95 percent
of the commercial risk and 100 percent
of the political risk of extending credit
to an overseas buyer. Longer-term poli-
cies are also available,

CONTACTS

For More Info

Information on all of these pro-

grams is available from the Ex-Im
Bank Business Development Group.

Tel: 202/563-3900
Fax: 202/565-3931
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China Employment
Manual

China Investment
Manual

China Trade and
Marketing Manual

edited by Donald Lewis and Duncan
Freeman. Hong Kong: Asia Law and
Practice Lid., 1994. $210 per volume, sofi-

cover.

Any company looking East should buy
these guides to doing business in China,
which may be purchased as a set or indi-
vidually. Human resource managers will
find the employment manual particularly
valuable, while companies seeking to
penetrate China's domestic market can
obtain much useful information from the
trade and marketing volume. Foreign in-
vestors, too, will not be disappointed
with the guide designed for their use.

Readers familiar with other Asia Law
and Practice publications will recognize
the helpful abstracts and analyses of key
PRC laws and regulations that are the
trademarks of this publisher. But these

well-written manuals provide a wealth of
details on China’s business environment
as well, Each volume contains a nicely
organized table of contents, and the text
is arranged by topics in alphabetical or-
der, making it easy to locate specific in-
formation. Appendices to the volumes
provide model contracts, government tax
forms, and the texts of major laws and
regulations.

As with all reference guides to China's
rapidly evolving commercial environ-
ment, these volumes contain some infor-
mation that is already outdated. Never-
theless, the books are still useful. For
example, the explanation of how to cre-
ate salary packages for local hires and ex-
patriates in the China Employment Man-
ual is still applicable even if the

information on salary scales in
major cities is a bit old. China Investment

Manual is valuable for readers seeking
insight on contract negotiations and ap-
proval procedures; joint-venture taxation;
and intellectual property rights (IPR). The
China Trade and Marketing Manual ad-
dresses the murky, critical issues of sales
and distribution in China. Much of this
volume explains the differences between
various forms of contracts, but advertis-
ing, tax, and IPR issues are also covered.

— Richard Brecher

Richard Brecher is director of the Council’s
business advisory services in Washington,
DC

The National Economic Atlas of China

Hong Kong: Oxford University Press,
1994, 314 pages. $400 bardcover.

This huge volume is a map-lover’s
dream. Supported by the State Planning
Committee and three other Chinese insti-
tutions, The National Economic Atlas is
one piece of the four-volume “National
Atlas Series,” a project begun in 1958 and
halted during the Cultural Revolution. Re-
hL'll]'L'h Lo ('()Iﬂ])lL'lL' ll](' series was re-
sumed in 1981, and led to the publication
of this book.

Both beautiful and useful, the atlas is a
treasure-trove of information. Over 300
color maps illustrate everything from
population density to mineral deposits to
productivity of the industrial workforce.
Four companion booklets provide an ex-
planation of each map as well as a brief
analysis of the development of the rele-
vant sector or trend being depicted. Due
to the long lead time necessary to com-
pile the information and print the vol-
ume, however, the data for most maps
only goes up to 1989.

If The National Economic Atlas has a
drawback, it's the book'’s unwieldy size
and weight. Nearly 18 inches high, the at-
las weighs around 10 pounds. Neverthe-
less, the large pages make the maps eas-
ier to read than those in more
conventionally sized books

Filled with both general and specific
sectoral information, The National Eco-
nomic Atlas would make an excellent ad-
dition to any company’s reference library.
Let's hope that Oxford University Press
and the Chinese team up again to create
the historical and agricultural atlases that
will complete the national series.

—PB
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Doing Business with China

edited by Jonathan Reuvid. New York, NY:
Kogan Page Ltd., 1994. 672 pp. $120,
softcover.

Readers planning to buy this book
should first understand what this refer-
ence guide contains—and more impor-
tant, what it does not. The book provides
the official PRC view of Chinese laws and
regulations and offers some valuable in-

formation, including an overview of

China’s macroeconomic conditions in
1993, a rundown of the PRC’s foreign
trade policies and administration, and
well-organized lists of major foreign-in-
vested enterprises in several Chinese
cities. However, this weighty volume
does not provide practical advice on
common business practices in the PRC or
critical analysis of the laws and regula-
tions it covers.

The section on the legal framework for
foreign representative offices and branch
operations, for example, would be much
improved if framed in a clear-cut, “how-
to” manner. Sections on intellectual prop-

erty rights protection, foreign-exchange

balancing, and commodity inspection,
likewise, would be far more useful if they
described how business practice differs
from the published guidelines.

The book’s assortment of authors—
PRC government officials, Hong Kong
consultants, and American lawyers and

accountants—is the heart of the

problem. With such a diverse set

of interests represented on its
pages, Doing Business in China
clearly lacks a central organizing
theme or style, and is more useful
as a source of facts and figures than
as a guide to one of the world’s most
opaque and complicated commercial
environments.

As with most books featuring contri-
butions by PRC government officials,
this volume suffers from stiff bureau-
cratic writing. That said, there is much
to be gleaned from this guide: the com-
parison of US, PRC, and international ac-
counting standards and the listing of for-
eign bank representative offices and their
branches in China are particularly useful.
As long as the reader is aware of the
book’s limitations and has ample pa-
tience, Doing Business in China can be a
worthy addition to his business reference
collection.

—Peng Qiren

Peng Qiren is an independent consultant on
China trade based in New York.
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The United States, Japan, and Asia:
Challenges for US Policy

edited by Gerald L. Curtis. New York, NY:
W.W. Norton & Co., 1994. 288 pp. $9.95,
softcover.

A discussion of trade and economic re-
lations between the United States and
Japan cannot be complete without taking
into account China’s potential impact on
the balance of power between these two
economic giants, Compiled by Columbia
University's American Assembly, this vol-
ume looks at how each country plays its
“China card” and examines the trilateral
relationship among the three countries
amid the rapidly changing East Asian re-
gion. The book's authors, experts on US
policy in Asia, discuss whether the
United States can compete with Japan
economically in Asia and if a secure and
peaceful Asia is attainable given China’s
growing economic and military muscle
and the reduced US military presence in
the region.

Akira Iriye's opening essay dissects US-
Japan relations from the early 20th cen-
tury through subsequent periods of har-
mony and discord. Throughout the years,
China has proved both a divisive—during
World War 11, in particular—and unifying
element in the relationship. Michel Ok-
senberg, who looks at the history of the
trilateral relationship, argues that the
United States and Japan must consult
each other on China policy, but need to
be careful not to provoke Chinese fears
of conspiracy. Oksenberg concludes that
although the United States and Japan will
have to deal with a “sprawling, territori-
ally amorphous, culturally confident, so-
cially undisciplined, economically vibrant,
and politically messy China” in the near
future, they can help maintain regional
security and economic stability with sus-
tained consultation and coordination with
Beijing.

Thomas McNaugher, meanwhile,
claims that an economically and militarily
strong China is a potential threat to its
smaller East Asian neighbors, making a
stronger US military role in Asia crucial to
the region’s stability. Bruce Stokes and C.
Michael Aho argue that Washington also
needs to encourage greater US economic

UNITED STATES,
JAPAN, AND ASIA

Gerald L. Curtis

cooperation with Asian countries, and
should provide better government pro-
grams to stimulate US exports to the re-
gion. Gerald Curtis sums up the various
schools of thought on US policy in the
region and suggests a framework for
solid US approaches to Japan and Asia.

All the authors support the notion that
the United States should rely increasingly
on economic cooperation and alliances
rather than on military and strategic
might to stay competitive in Asia. As
China’s growing economic and military
strength could tilt the US-Japan balance
of power in the region, US policy must
try to keep China cooperative, rather than
hostile, to US interests. The book pro-
vides a blueprint for the United States
and Japan to work together successfully
to guard against potential Chinese territo-
rial advances and make sure Asia evolves
into a peaceful and prosperous region.

The American Assembly and Gerald
Curtis deserve accolades for producing
this collection of essays. The authors are
extremely knowledgeable, and although
some of the arguments will not be popu-
lar, their theories are logical and well ar-
ticulated. For businesspeople with inter-
ests in Asia, this book provides a glimpse
into the types of government policies that
could improve the business environment.

—Caitlin Stewart Harris

Caitlin Stewart Harris is circulation manag-
erof The CBR.

Books
Received

A Survey of Asia’s Energy Prices

by Anil K. Malhotra, Olivier Koenig,
and Prasent Sinsukprasert.
Washington, DC: World Bank Publica-
tions, 1994. 184 pp. $11.95, softcover.

China Since the

Cultural Revolution

by Jie Chen and Peng Deng.
Westport, CT: Greenwood Publishing
Group, 1994. 144 pp. $49.95, hard-

COVET.

China Under Reform

by Lowell Dittmer.

Boulder, CO: Westview Press, 1994,
228 pp. $19.95, softcover.

Chinese Foreign Policy

edited by Thomas W. Robinson and
David Shambaugh. .
New York, NY: Oxford University
Press Inc., 1994, 644 pp. $59, hard-

cover.

Directory of Officials

and Organizations in China

by Malcolm Lamb.

Armonk, NY: M.E. Sharpe, Inc., 1994,
1355 pp. $160, hardcover.

Harvesting Mountains:
Fujian and the China Tea Trade

by Robert Gardella.
Berkeley, CA: University of California
Press, 1994. 259 pp. $40, hardcover.

On Leaving Bai Di Cheng: The
Culture of China’s Yangzi Gorges
by Caroline Walker, Ruth Lor Malloy,
Robert Shipley, and Fu Kailin.
Toronto, Canada: NC Press Limited,
1994, 263 pp. §16.95, softcover.

The Chinese Financial System

by Cecil R. Dipchand, Zhang Yichun,
and Ma Mingjia.

Westport, CT: Greenwood Publishing
Group, 1994. 240 pp. $59.95, hard-
cover.
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Scaling the Dragon

by Janice Moulton and George Robinson.
Notre Dame, IN: Cross Cultural Publica-
tions, Inc., 1994, 258 pages. $19.95, sofi-
cover.

Scaling the Dragon is an enlightening
personal account of the trials and tribula-
tions of two Smith College research asso-
ciates who spent a year at Wuhan's Cen-
tral China University in the 1980s. The
book is aimed at both business travelers
and exchange scholars planning to work
and live among Chinese on a full-time
basis.

From the outset, Moulton and Robin-
son emphasize that foreigners face signif-
icant cultural and social challenges in
China. Through their experiences dealing
with such common problems as over-
coming language barriers, haggling with
merchants, and coping with the Chinese
bureaucracy, the authors are able to im-
part practical lessons to businesspeople
negotiating contracts in China. They

ADDENTURES N CHINA

stress that patience, compromise, per-
sonal connections, and respect for Chi-
nese authorities are indispensable to con-
ducting successful meetings and
negotiations in the PRC,

The authors urge readers to under-
stand the significance of “face,” or reputa-
tion, and the importance of information
that can be used to secure favors or ruin
a reputation. Moulton and Robinson also

discuss the Chinese use of social pressure

to enforce compliance and conformity,
and the widespread use of the “indirect
approach,” a method of criticizing with-
out taking responsibility for assigning the
blame. For example, if a Chinese official’s
English is not very good, his Chinese
subordinates would not tell him so di-
rectly. Rather, they would say that Ameri-
can experts criticized his speech.

Scaling the Dragon is both ententaining
and informative. Through acute observa-
tions, Moulton and Robinson are able to
look at China both as insiders and out-
siders. Furthermore, they are able to
compare the cultures of the United States
and China in a critical, objective manner,
setting this book apart from many of the
“how to deal with the Chinese” books
currently flooding the market.

—Meredith Gavin

Meredith Gavin, a graduate student in East
Asian Studies at the George Washington
Uniiversity, is a research assistant at The
CBR.

Three Chinas

by Bill Purves. Toronto, Canada: NC Press
Limited, 1994. 205 pp. $16.95, softcover.

Three Chinas succeeds superbly in
providing a snapshot of life in China, Tai-
wan, and Hong Kong. The author, a
Canadian engineer, chronicles the wor-
ries, joys, and daily grind of people living
in the rapidly changing societies that to-
gether comprise the entity called “Greater
China.”

Purves follows the life of a computer
science professor in Taipei, an adminis-
trator in an exclusive Hong Kong social
club, and a physician in the inland Chi-
nese city of Hefei. The first chapter pro-
vides an overview of the common culture
shared by these three individuals, from
language to eating habits. From there,
Purves examines their different lifestyles,
providing an enormous amount of de-
tail—from a complete description of each
person’s home to an overview of

telecommunications facilities in their ar-
eas of residence. The rest of the book an-
alyzes such important issues as health
care, education, money, and marriage, re-
vealing how each locale differs from the
other.

Business readers will find the book
most useful in describing the environ-
ment, hospitality, and entertainment as-
pects of life in the three areas. While
Purves describes how mainland China
still lags behind Taiwan and Hong
Kong in such areas as health and envi-
ronmental safety, it is changing rapidly.
At the same time, he implies that resi-
dents of China, unlike those of Taiwan
and Hong Kong, focus too much on per-
sonal connections (guanxi) as a means
of achieving their goals. Purves is hesi-
tant to suggest that the three compo-
nents of Greater China will become fully
integrated in the near future, but hints
that traditional institutions like the close-

knit Chinese family may provide a basis
for future unity.

—Alan Kahn

Alan Kabn, a graduate student at the School
of International Service at American
University, is currently an intern with the
US-China Business Council.
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Dilemmas of Reform in China:
Political Conflict and Economic Debate

by foseph Fewsmith. Armonk, NY: M.E.
Sharpe Inc., 1994. 289 pp. $21.95, soft-
cover.

This absorbing study highlights the de-
bate between Chinese intellectuals and
officials over the course of the PRC econ-
omy. Drawing heavily on the writings of
Chinese policymakers and economic re-
searchers, Fewsmith, a professor at
Boston University, clarifies the links be-
tween the various schools of Chinese
economists and the recurrent leadership
struggles at the highest level of the Com-
munist Party during the 1978-89 period.

In the early- to mid-1980s, it seemed to
many Western observers that China's
economy was following a linear course:
liberalization in one sector led inexorably
to liberalization in another. But as the
decade progressed, the line became
harder to follow. A policy breakthrough
in one area created obstacles and bottle-

necks in another; this season’s infatuation
with management reform faded with next
season's flirtation with price control. A re-
formist paper from a relatively obscure
academic could become, sometimes
overnight, the acknowledged foundation
for policy decisions at the highest level,
only to be eclipsed in a few weeks or
months by a new policy from the top.
Beijing often made ominous political at-
tacks on the authors of discarded policies
and, implicitly, their patrons in leadership
positions.

While Fewsmith notes that much re-
cent Western research has concentrated
on local-level politics in the PRC, his ac-
count of the schisms and debates at the
top brings us back to the leadership con-
test among the small group of senior and
generally elderly Party officials at the core
of China’s policymaking process. We can
hope that what Fewsmith terms the Chi-
nese Communist Party's tradition of

“struggle for total victory,” in which the
advocates of rejected policies are politi-
cally destroyed, has been put to rest in
the 15 years since the end of the Cultural
Revolution. But it seems very likely that
in the future, as in the past, the debate
over macroeconomic policy will once
again be “inextricable from the con-
tention for power.”

—Robert A. Kapp

Robert A. Kapp is president of the US-China
Business Council.

War and Peace
with China

by Marshall Green, jobn H. Holdridge.
and William N. Stokes. Bethesda, MD: 1DA-
COR Press, 1994. 211 pp. §15, softcover.

A fascinating oral history of the careers
of three respected foreign service profes
sionals, this book covers the turbulent
decades between World War 1T and Presi-
dent Nixon's historic visit to Beijing in
1972. The authors do not attempt (o re-
write history; instead, they recount their
own experiences, making the book nec-
essarily subjective and leaving some
holes in its coverage. No criticisms are
warranted, though, as the authors report
and analyze in the best foreign service
tradition what happened on their various
watches.

William Stokes was the first of the
three to be posted to China, arriving soon
after the defeat of Japan in 1945. He wit-
nessed the failure of both Americans and
Chinese to avert the eventual complete

breakdown of communication between
Washington and the new communist
government of Beijing. The first part of
the book describes the authors’ experi-
ences with the consequences of that fate-
ful break: the Korean War, PRC-assisted
insurgencies in Southeast Asia, and the
failed communist coup in Indonesia

US perceptions of China began to
change in 1967, however, evidenced by
Green's account of his conversations with
Richard Nixon, then a New York lawyer.
At that time, Nixon already argued that
“any American policy toward Asia must
come to grips with the reality of
China...Taking the long view, we simply
cannot afford to leave China forever out-
side the family of nations.” The book
then details the slow but steady thawing
of US-China relations, culminating in the
1972 Nixon visit and the signing of the
Shanghai Communique.

Of particular relevance today are the
book's descriptions of how these profes-
sional China analysts could look beyond
Mao Zedong's bluster and the threat
posed by PRC and Soviet foreign policy

collusion and recognize the underlying
political and economic factors at work in
China that might, if properly encouraged,
lead to favorable changes in the US
China relationship. China specialists in
business or government today would do
well to follow the analytical approach
these writers describe and look beyond
conventional wisdom when assessing
China’s likely future path. All of us want
to know whether China will keep grow-
ing and become more open to foreign
business and ideas, or whether it will
sink back into repression and xenopho-
bia. Though the book does not answer
these questions, it inspires all with a
vested interest in China's future to read
the signs as carefully as its authors did
during the first 23 years of US-PRC his-
tory

— Roger W. Sullivan

Roger W. Sullivan is a retived foreign service
officer and former president of the US-China

Business Council
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Migration from Hong Kong and the New Overseas Chinese

edited by Ronald Skeldon. Armonk, NY:
M.E. Sharpe Inc., 1994. 380 pp. $27.50,

softcover.

Part of the publisher's “Hong Kong
Becoming China: The Transition to
1997" series, Reluctant Exiles examines
the phenomenon of Hong Kong emi-
gration to North America, Australia,
Britain, and Singapore from the mid-
1980s to the present. Unlike the wave
of Chinese emigration to the United
States in the 19th century and again af-
ter the passage of the New Immigration
Act of 1965, many recent Hong Kong
emigrants—over 305,000 individuals left
the territory from 1987-92 alone—were
motivated by political concerns in their
homeland rather than economic oppor-
tunities in the host countries. Reluctant
Exiles focuses on this unusual trend.

Through multiple country profiles,
the authors, mostly social scientists, ex-

Reluctant Exiles?

Reluctant Exiles?

Migration from Hong Kong
New Overseas C

and the

amine the social and economic back-
grounds of the emigrant families, their
reasons for leaving Hong Kong, and the
problems they experience finding jobs
and adapting to the ways and customs
of their new homelands. Except for the
article on Chinese immigrants in Britain,
in which Hugh Baker of London Uni-

versity spends a considerable amount
of time discussing the immigrant situa-
tion before 1983, most of the essays fo-
cus on Hong Kong's current emigration
trends.

The authors conclude that most Hong
Kong emigrants are reluctant to leave
the territory and lack the desire to stay
in their adopted countries. According to
the Hong Kong government, as many as
50,000 of the 400,000 emigres who left
Hong Kong in the past 10 years have re-
tumned to the territory, armed with new
passports and determined to cash in on
China’s economic growth. Many recent
Hong Kong emigres spend so much
time flying back and forth between
Hong Kong and their countries of resi-
dence that they are known as “space-
men” (taikongren)—certainly a more
humane description than “aliens,” as
many are classified in their new home-
lands. —MH

Precarious Balance:

Hong Kong Between China and Britain 1942-1992

edited by Ming K. Chan. Armonk, NY:
WLE. Sharpe Inc., 1994. 248 pp. $22.00,
softcover.

The
choose to leave and return to the territory

reasons Hong Kong residents

are further elucidated in this excellent ac-
count of the sunrise and sunset of British
Hong Kong. The editor, Hong Kong Uni-
versity history professor Ming K. Chan,
has assembled 10 original studies by aca-
demics and local experts on the major
political and legal turning points in the
155 years of British rule of the colony
Leased by Qing Dynasty rulers to
Britain for 99 years in 1898, British Hong
Kong was long the model for colonial
rule elsewhere in the British Empire. The
Europeans and the Chinese formed sepa-
rate communities, living in separate quar-
ters of the city. Until 1991, when Hong
Kong enacted the Bill of Rights Ordi-

nance, there was no constitutional prohi-
bition of racially discriminatory laws in
Hong Kong and statutes such as the Peak
District (Residence) Bill permitted only
Europeans to live in the most exclusive
neighborhood of the island.

After the mid-1950s, the colony be-
came an export and financial dynamo,
thanks to the development of the textile,
toy, and electronics industries. According
to Hong Kong University researcher John
D. Young, the colonial government was
the main facilitator of Hong Kong's re-
sulting prosperity, in massive housing,
education, and medical programs that im-
proved the territory’s living standards.

Now, British Hong Kong faces its last
great challenge: how to make sure the
economic miracle continues after Britain
cedes sovereignty of Hong Kong to the
PRC on July 1, 1997. Although Precarious
Balance does not predict how modern

Hong Kong will be managed as a Chi-
nese territory, this book can deepen busi-
nesspeople’s understanding of Hong
Kong's remarkable political, social, and
economic evolution in the twilight of
British rule.

—MH
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CHINA BUSINESS

The following tables contain recent press reports of business contracts and negotiations exclusive of those listed in previous issues. For

the most part, the accuracy of these reports is not independently confirmed by The CBR. Contracts denominated in foreign currencies are

converted into US dollars at the most recent monthly rate quoted in the International Monetary Fund's International Financial Statistics.

Firms whose sales and other business arrangements with China do not normally appear in press reports may have them published in

The CBR by sending the information to the attention of the editor

Foreign party/Chinese party

SALES AND INVESTMENT November 1, 1994-Janua
Arrangement, value, and date reported

15, 1995

Accounting and Insurance

OTHER
Prudential Corp. PLC (UK)

Opened representative offices in Beijing, Guangzhou, and
Shanghai. 1/95

Coopers & Lybrand (US)

Opened representative office in Dalian. 12/94

Price Waterhouse (US)

Established accounting and management training center in
Shanghai. $500,000. 12/94

Willis Corroon Overseas Ltd., an affiliate of Willis Corroon (UK)

Opened office in Beijing. 12/94

Nippon Life Insurance (Japan)

Opened representative office in Shanghai. 11/94

Agricultural Commodities and Technology

CHINA'S IMPORTS
Jaques Hall & Co. (UK)/Ministry of Agriculture

Will sell poultry houses for chicken breeding. $1.3 million
12/94

OTHER
US Department of Agriculture

Authorized credit guarantees for sale of US agricultural
products to China. $100 million. 12/94

Abbreviations used throughout text: BOC: Bank of China; CAAC: Civil Aviation Administration of
China; CNAIEC: China National Automotive Import-Export Corp.; CATIC: China National Aero-
Technology Import-Export Corp.; CITIC: China International Trust and Investment Corp.; CITS
China International Travel Service; CNOOC: China National Offshore Oil Corp.; ETDZ
Economic and Technological Development Zone; ICBC: Industrial and Commercial Bank of China;
MPT: Ministry of Posts and Telecommunications; NA: Not Available; NORINCO: China North
Industries Corp.; P&T: Post and Telecommunications; PBOC: People’s Bank of China; SEZ: Special
Economic Zone; SINOCHEM: China National Chemicals Import-Export Corp.; SINOPEC: China
National Petrochemical Corp.; SINOTRANS: China National Foreign Trade Transportation Corp.;
SPC: State Planning Commission; UNDP: United Nations Development Progrom

Banking and Finance

CHINA'S INVESTMENTS ABROAD
Bank of Communications (PRC)

Opened office in Frankfurt, Germany. 11/94

OTHER
Bank of Tokyo (Japan)

Opened representative office in Chengdu. 1/95

The Muslim Commercial Bank Ltd. (Pakistan)

Opened office in Beijing. 12/94

ABN AMRO Bank N.V. (Netherlands)
Upgraded representative office in Shanghai to full branch.
11/94

Bank of America (US)

Upgraded representative office in Guangzhou to full branch.
11/94

Banque Nationale de Paris (France)
Upgraded representative office in Guangzhou to full branch.
11/94

Belgian Bank (Belgium)

Opened representative office in Guangzhou. 11/94

Commonwealth Bank (Australia)
Opened representative office in Beijing. 11/94

Goldman Sachs & Co. (US)

Opened office in Shanghai. 11/94

Hokuriku Bank (Japan)

Opened representative office in Shanghai. 11/94

Westdeutsche Landesbank Girozentrale (Germany)

Opened representative office in Shanghai. 11/94
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Chemicals, Petrochemicals, and
Related Equipment

CHINA'S IMPORTS
Mitsui Engineering and Shipbuilding Corp. (Japan)

Will sell phosphoric acid and granular phosphate-producing
equipment to the Wengfu Phosphate Fertilizer plant. $53.9
million. 11/94

INVESTMENTS IN CHINA

Chisso Engineering Co. Ltd. (Japan), Japan Synthetic Rubber Co.
Ltd. (Japan), Nichimen Corp. (Japan)/China National Chemical
Construction Corp., Jilin Chemical Industry Corp.
Formed joint venture to build an acrylonitrile butodiene styrene
(ABS) plant in Jilin City. $60 million. 12/94
Dolm n Ink and Chemicals Inc. (Japan), ltochu Corp.
pan)/Tianma Group Corp.
I stablished Changzhou Huari New Material Co. Ltd. joint
venture to produce polyester resin and sheet-molding
compounds. $16 million. (Japan:40%, 200%-PRC:400). 12/94

Henkel KGaA Germany (Germany)/Shanghai Petrochemical
Co. Lid., Shanghai Surtactant Factory
Formed Shanghai Henkel Oleochemicals Lid. 1o produce and
market natural and synthetic oleochemicals, polymers, and
related products. $30 million. (Germany:60%-PRC:10%, 30%).
12/94

NA (Russia)/Zhejiang Juhua Co.
Established Zhejiang Jusheng Flourine Chemical Co. Lid. joint
venture to produce polytetrafluoroethylene, $27 million. 12/94

Snamprogetti SpA (ltaly)/Nanjing Chemical Industrial Corp.
Will produce synthetic ammonia and urea production
equipment for a fertilizer project in Jiangsu Province. $100
million. 12/94

Air Liquide Group (France)/China Hangzhou Oxygen Plant
Group Corp. (Zhejiang)
Established joint venture to produce oxygen-processing
equipment for domestic and overseas customers. $14.1 million.
11/94

BASF AG (Germany)/Yangtze Petrochemical Corp. (Jiangsu)
Formed Yangtze-BASF Styrenics Co. joint venture in Nanjing to
produce ethyl benzene, styrene, and polystyrene. $187.2
million. 11/94

E. I. du Pont de Nemours & Co. (US), Rhone-Poulenc SA (France)

Will jointly construct nylon plant in Shenyang. 11/94

Consumer Goods

INVESTMENTS IN CHINA
Mitani Optical Inc., a subsidiary of Mitani Corp. (Japan)

Established Shanghai Sangu Glasses Co. wholly owned
subsidiary to produce eyeglass frames. $4 million. 12/94

US Mint (US)/China Gold Coin Inc.

Will jointly promote and sell 1996 Olympics commemorative
coins in China. $1 million. 12/94

Whirlpool Corp. (US)/Beijing Snowflake Electric Appliance
Group Corp
Formed Beijing Whirlpool Snowflake Electric Appliance Co.,
Lid. joint venture 1o manufacture refrigerators, 12/94

China-Hong Kong Photo Products Holdings, the distributor of
Fuji film products in China, Hong Kong, and Macao (HK)
Will open 1,000 retail outlets and five joint ventures in China
by the end of 1995, 11/94

Electronics and Computer Software

CHINA'S IMPORTS
AST Research Inc. (US)/Legend Holdings

Will sell desktop, server, and notebook computer systems. $129
million. 12/94

INVESTMENTS IN CHINA

Daimler Benz Group (Germany)/Shanghai Metallurgical
Research Institute
Established SIM Daimler-Benz Lab to conduct research on
packaging electronic components. $812,500. 12/94

Matsushita Electric Industrial Co. (Japan)/China Hualu
Electronics Co. Ltd.
Formed China Hualu-Matsushita Video Recorder Co. Ltd. joint
venture in Dalian to produce VCRs. $§272 million. (Japan:50%
-PRC:50%). 12/94

Microsoft Corp. (US)/Ministry of Electronics Industry
Will develop Chinese version of the Windows 95 operating
system. 12/94

Nan Ya Plastics Corp., a division of Formosa Plastics Group
(Taiwan)
Formed Nan Ya Technology Co. to produce computer chips
and liquid erystal display screens. $1.02 billion. 12/94

S. Megga International Holdings (HK)/NA (Liaoning)
Formed China Electronic Systems & Engineering joint venture
to manufacture and sell fax machines, cordless phones, and
global positioning systems. $11.5 million. 12/94

Apple Com leer Inc. [US)/Chma Research Institute of Printing
Science and Technolog
Opened joint (|u1l“nl( publishing center. 11/94

IBM (China) Co. Ltd. (US)/Qinghua University (Beijing)
Established Beijing Dingxin Information System Ltd. Co. joint
venture o develop computer software. $2 million. 11/94

NEC Corp. (Japan)/Shougang Corp. (Beijing)
Formed Shougang NEC Electronics Co. joint venture to produce
integrated circuits. $263 million. (Japan:40%-PRC:60%). 11/94

OTHER
Apple Computer Inc. (US)

Will open three offices in China. 12/94

IBM Corp. (US)

Established a China research laboratory in Beijing. 12/94

Quantum Corp. (US)

Opened office in Beijing. 12/94
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Engineering and Construction

CHINA'S IMPORTS
Caterpillar China Ltd. (US)/NA
Will sell 20 off-highway trucks to the Yangtze River Three
Gorges Project. $12 million. 11/94

Rotec Industries (US)/NA
Will sell tower belts to be used in the Three Gorges Dam
project. $13.4 million. 11/94

INVESTMENTS IN CHINA

Hoechst China Investment, a subsidiary of Hoechst AG
(Germany)/China New Building Materials, China Worldbest
Corp.
Established joint venture to manufacture polyester building
materials. $29 million. (Germany:60%-PRC:15%, 25%). 12/94

Sea Kyung Sowa Co. (S. Korea), Sowa Resin Manufacturing Co.

(Japan)/Yachua Glass Co. (Hebei)
Formed Qin Hung Dao Yao Hua San Rong FRP Co. joint
venture to produce plastic bathtubs for export to South Korea.
12/94

Stow International NV Storage Solutions (Belgium)/China
National Forest Farm Development Co.

Formed joint venture to produce storage equipment. $2.4
million. (Belgium:70%-PRC:30%). 12/94

Broken Hill Proprietary Co. Ltd. (Australia)
Established BHP Steel Building Products (Guangzhou) wholly
owned subsidiary to manufacture roof and wall panel systems.
$12 million. 11/94

C.S. Johnson Co. (US)/NA
Will construct a concrete mixing plant for the Yangtze River
Three Gorges Project. $5 million. 11/94

CSR Lid. (Australia)/Beijing Light Building Materials Co.
Established a joint venture to produce plasterboard. $9.4
million. 11/94

Ken On Concrete Co. Lid., a subsidiary of Shui On Group
(HK)/Guangzhou No.1 Construction Co.

Built joint-venture concrete batching plant. 11/94

CHINA'S INVESTMENTS ABROAD

China Road and Bridge Engineering Co., Shandong Local

Products Import-Export Corp./Myanmar Railway Engineering
Corp. (Burma)

Will sell bridge and railway equipment. $10 million. 12/94

OTHER
Economic Development and Cooperation Fund (S. Korea)

Provided loan to construct a bridge, airport, and other
infrastructure projects in Jilin, Heilongjiang, and Shandong

Food and Food Processing

INVESTMENTS IN CHINA
Nestle SA (Switzerland)/NA (Yunnan)
Set up a coffee plantation and processing base in
Xishuanghanna. 12/94

Jusco Co. (Japan)/Qingdao Gongxiao Hezuoshe
Will establish a joint venture to manage large supermarkets in
Qingdao. 11/94

San Miguel (Philippines)/Hebei Bada Group
Formed San Miguel Bada Baoding Brewery to produce beer.
$21 million. (Philippines:70%-PRC:3020). 11/94

Foster's Brewing Group Ltd. (Australia), Wheelock Pacific Lid.
(HK)/Tianjin Chief Brewery

Formed Tianjin Foster's Brewery Co. to produce beer. 1/95

Machinery and Machine Tools

INVESTMENTS IN CHINA
Hussmann Corp. (US)/Luoyang Refrigeration Machinery Factory

Formed Luovang-Hussmann Refrigeration Co. Ltd. joint venture
to produce refrigeration systems for the Chinese market.
$10 million. (US:55%-PRC:45%). 12/94

Linde AG (Germany)/Jinzhou Heavy Machinery Works
(Liconing)
Formed Dalian Linde Jinzhong Air Separation Co. joint venture
o produce air-separation equipment. 12/94

NA (Japan)/Tianjin Hydraulic Pressure Machinery Group Co.
Established joint venture to produce hydraulic gear pumps. $7
million. 12/94

Philips N.V. (Netherlands)/Hubei Autolamps
Formed Philips Automotive Lighting Hubei joint venture to
manufacture automobile lamps. $40 million. (Netherlands:70%-
PRC _'5”':!]. 12/94

Shi Yun Co. (S. Korea)/Shandong Wendeng Heibao Joint-Stock

Co. Lid., Weihai Economic and Technology Development Zone
Established joint venture to produce motor-driven vehicles for
agricultural use. $29.8 million. (S. Korea:50%-PRC:50%). 12/94

Medical Equipment and Devices

INVESTMENTS IN CHINA

NewVision Technology Inc. (US)/China Neo Vision Medical
Technology Corp.

Will jointly set up multiple refractive-surgery centers in China.

12/94
provinces, $43 million. 12/94
Environmental Technology and Equipment Metals, Minerals, and Mining
OTHER INVESTMENTS IN CHINA
Asian Development Bank , Asian Minerals Corp., a subsidiary of Canadian Royal Oak
Will provide loan and technical assistance grants for an Mines Inc. (Canada)/Shandong Zhaoyuan City Gold Corp.
environmental improvement project in Beijing. $159 million. Will develop a gold mine in Shandong Province. $35 million
12/94 12/94
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Kyoritsu Seiki Industry Co. Ltd. (Japan), Mitsubishi Corp.
(Japan)/Shanghai Haiguang Smeltery
Established Shanghai Jingde Foundry Manufacturing Co. Ltd. to
process metals and produce weights for forklift trucks. $2.6
million. (Japan:40%, 20%-PRC:40%). 12/94

Inland International, Inc., a wholly owned subsidiary of Inland
Steel Industries (US)/Baoshan Iron & Steel Corp., Shougang Iron
& Steel Corp.
Will investigate joint-venture opportunities for metal
distribution and logistics management in China. 11/94

Packaging, Pulp, and Paper

INVESTMENTS IN CHINA

BC Development, a joint venture between Swire Pacific (HK),

CITIC (PRC), and The Coca-Cola Co. (US)/Beijing Chong Yin

Industrial Trading Co., Zhengzhou General Food Factory
Will build a bottling plant in Zhengzhou. $18 million. (HK,
PRC, US:60%-PRC:40%). 12/94

Petroleum, Natural Gas,
and Related Equipment

CHINA'S IMPORTS
Silicon Graphics, Inc. (US)/China National Petroleum Corp.

Sold Power Challenge system for oil and gas prospecting in
Xinjiang Province. $2 million. 12/94

Caltex Inc., a joint venture between Texaco Inc. (US) and
Chevron Corp. (US)/Shantou Marine Corp.
Will sell berth and underground storage tank for liquefied
petroleum gas. 11/94

INVESTMENTS IN CHINA

Phillips Petroleum International Corp. Asia, a subsidiary of
Phillips Petroleum Co. (US)/CNOOC

Will explore for oil in Bohai Bay. 12/94

Goldpark China Ltd. (Canada), Hong Kong Eastern Petroleum
(Singapore) Co. (Singapore)/Beijing Gas and Qil Corp., China
International United Petroleum and Chemicals Co., Tianjin
Economy and Technology Development Zone Corp., and Tianjin
Gas
Will jointly produce, process, store, and distribute liquefied
propane gas and other petroleum products in Beijing, Hebei,
and Tianjin. $10 million. 11/94

OTHER
Chase Manhattan Bank (US)/BOC

Provided loan to purchase naphtha gasification equipment and
technology for gas project in Pudong area of Shanghai. $38.9
million. 12/94

Pharmaceuticals

INVESTMENTS IN CHINA

Pfizer Inc. (US)/Chinese Academy of Traditional Chinese
icine
Will jointly study Chinese herbs for potential medicinal use.
1/95

Ciba-Geigy Ltd. (Switzerland)/Institute of Microbiology and
Epidemiology (Beijing), Kunming Pharmaceutical Factory
(Yunnan), NA

Will jointly develop an anti-malarial drug. 12/94

Faulding China Ltd., a subsidiary of F.H. Faulding Co.
(Australia) /Foshan General Pharmaceutical Co. Lid.
(Guangdong)
Formed joint venture to produce cancer medications, $29.8
million. (Australia:90%6-PRC:10%). 12/94

Hoffmann-LaRoche Lid. (Switzerland)/Shanghai Sanwei
Pharmaceutical Corp.
Established Shanghai Roche Pharmaceuticals Lid. to produce
drugs. $30 million. (Switzerland:7000-PRC:300%). 12/94

Ports and Shipping

INVESTMENTS IN CHINA
Van Ommeren Ceteco N.V. (Netherlands)/NA (Zhejiang)

Established Van Ommeren Tank Terminal Ningbo joint venture
to store solid and liquid chemicals. $10 million. 11/94

CHINA'S SALES ABROAD

China Shipbuilding Trading Co. (Beijing), Qiu Xin Shipyard
(Shunghaf]’l/,l‘;&on'?unkships lid., a s!.rbgidiary of P&Opgteam
Navigation Co. (UK)
Will sell four 3,700DWT clean-product carriers with double
hulls. 11/94

OTHER
Direct Container Line (US)/China Ocean Shipping Co.

Will begin weekly direct service from California to Shanghai.
12/94

Hyundai Merchant Marine Co. (S. Korea)

Upgraded Beijing office to full subsidiary. 12/94

Power Generation Equipment

CHINA'S IMPORTS

Westinghouse Electric Corp. (US)/China National Machinery
Import-Export Corp.
Will sell turbo generator to Yangzhou No.2 Power Plant in
Jiangsu Province. $157 million. 12/94

Babcock & Wilcox Co., an operating unit of McDermott
International, Inc. (US)/China National Machinery Import-Export
Corp.
Sold boiler system to Yangzhou No.2 Power Plant in Jiangsu
Province. $155 million. 12/94

INVESTMENTS IN CHINA
INET Corp. (US), Universal Energy Inc. (US)/NA (Guangdong)

Will build a SOMW power plant in Jiaoling County. $§45 million
12/94

Southern Electric International (US)/Huaneng Power
International
Will jointly build power plant in Nanjing. $1.1 billion. (11S:30%-
PRC:70%). 12/94
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Crosby Investment Co. (UK)/Ningbo Tianan Co. (Zhejiang)
Established Tiancheng High Tension Electric Appliances Co.
joint venture to produce high-tension electric equipment for
power transmission. $29.8 million. (UK:16.6%-PRC:83.4%).
11/94

Dessau (Canada)/Sichuan Electric Power Administration
Will construct the Pubugou Hydroelectric Dam along the Dadu
River and provide technical consulting services and financing
for the project. $4 billion. 11/94

CHINA'S SALES ABROAD

China International Water and Electric Corp./Pakistan Suzuki
Cement Ltd. (Pakistan)
Will sell equipment and technology to construct two 25SMW
power plants in Haripur. 11/94

Property Management and Development

INVESTMENTS IN CHINA

lzumisouken Co. Ld. (Japan)/Dianshanhu Town Model Project
{Jiangsu)
Will build tourism and sports facilities in Kunshan. $720
million. 12/94

Austin Co. (US)/See’s Enterprise Holding Co. Ltd.
Will design and construct World Village Theme Park in
Shanghai. $43 million. 11/94

Greater China Leisure Lid., a subsidiary of Bay Shore Pacific
Group (Canada)/Physical Culture and Sports Commission
(Guangdong)
Will build Yuexiu Water Playland in Yuexiu Park, Guangzhou.
$15 million. 11/94

Mitsubishi Corp. (Japan), Daiwa House Co. (Japan)/Dalian
Shipyard Industries Co.
Formed Dalian Seaside Villa Co. joint venture to build houses
in Dalian, $5.3 million. (Japan:30%, 30%-PRC:40%). 11/94

CHINA'S INVESTMENTS ABROAD
China State Construction Engineering Corp./NA (US)

Will build the China Commercial & Scenic Park in Orange
County, New York. $500 million. 11/94

OTHER
World Bank

Provided loan for development of housing and social security
programs in Beijing. $158 million. 11/94

AT&T (US)/Shenzhen Posts and Telecommunications Bureau
(Guangdong)
Will sell synchronous digital hierarchy system to Shenzhen. $13
million. 11/94

INVESTMENTS IN CHINA

ADC Telecommunications Inc. (US)/Shanghai Posts and
Telecommunications Equipment Ltd.
Established Shanghai ADC Telecommunications Equipment Co.
joint venture to produce fiber-optic video transmission
equipment. $4.8 million. (US:50%-PRC:50%). 12/94

AT&T (US)/Tianjin Electronic Cable Co.
Established Tianjin AT&T Cable to produce cables for program-
controlled telephone systems. $3.8 million. (US:60%-PRC:40%).

11/94

GPT Lid. (UK), Hewlett-Packard Co. (US), Siemens AG
(Germany)/MPT
Will sell high-speed, high-capacity transmission networks.
$5.6 million. 11/94

Northern Telecom Lid. (US), Philips Electronics Southeast
Holding BV (Netherlands)/NA (Shanghai)

Formed joint venture to produce integrated circuits. 11/94

Northern Telecom Lid. (US)/NA (Guangdong)
Established joint-venture manufacturing company to build
switches for Chinese phone networks. (US:A40%-PRC:60%).
11/94

Textiles and Apparel

INVESTMENTS IN CHINA
George Johnstone Co. (UK)/No.1 Woolen Mill (Qinghai)

Will jointly manufacture and sell cashmere and yak hair
knitwear. $4 million. (UK:50%-PRC:50%). 11/94

Libya State Overseas Investment Co. (Libya)/China Zhejiang

International Trust and Investment Co., Ningbo Development

Zone Joint Development Co., Ningbo Textile Industry Co.
Will build Sino-Libyan Textile Co. Ltd. joint venture to
manufacture cotton cloth and blended fabric for export. $26
million. 11/94

OTHER
Chase Manhattan Bank (US)/ICBC

Provided loan to upgrade China’s textile industry. $100 million.
12/94

Telecommunications

CHINA'S IMPORTS

AT&T (US)/Guangdong Provincial Post and Telecommunications
Bureau
Will sell advanced telecommunications equipment. $150
million. 1/95

Ericsson AB (Sweden)/Guangdong Mobile Communication
Corp.
Will sell advanced telecommunications equipment for the
Guangzhou Digital GSM Exchange expansion project. $28.8
million. 12/94

Transportation

CHINA'S IMPORTS
Boeing Co. (US)/China Yunnan Airlines

Will sell three 767-300 jetliners. $600 million. 1/95

Alenia (italy)/CAAC

Will sell 15 air traffic control radar systems. $63 million.
11/94
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Deutsche Waggonbau Aktiengesellschaft (Germany),
Waggonbau Ammendorf Gmbh (Germany)/China National
Mucsi'ninery Import-Export Corp., Ministry of Railways
Will sell 20 railway passenger coaches in kits for assembly in
China. $81 million. 11/94

Fiat Avio (ltaly), General Electric Co. (US), Ishikawajima-Harima
Heavy Industries Co. (Japan), and Snecma (France)/China
Southern Airlines

Will sell GE9O aircraft engines. 11/94

INVESTMENTS IN CHINA

Daewoo Corp. (S. Korea)/Sichuan Province Automobile Co.
Launched Chengdu-Daewoo Automobile Transport Co. 1o
provide express bus service in China. $12.5 million. (8.
Korea:50%-PRC:50%). 12/94

FCC Co., an doffiliate of Honda Motor Co. (Japan)/Jianghua
Machinery Factory (Sichuan)
Formed joint venture in Chengdu to manufacture clutches. $8
million. 12/94

Ford Motor Co. (US)/Yaohua Glass Co. (Shanghai)
Established Shanghai Fuhua Glass Co. joint venture to produce
glass for cars. $20 million. 12/94

Kowloon-Canton Railway Corp. (HK)/China Railway Container

Transport Center, a subsidiary of the Ministry of Railways
Launched joint container shuttle service between Hong Kong
and Zhengzhou. 12/94

Bombardier Inc. (Canada), Power Corp. (Canada)/China

National Railway Locomotive & Rolling Rock Industry Corp.
Will create joint venture in Shandong Provinee to produce
passenger railway cars. 11/94

Packard Electric, a division of General Motors Corp. (US)/Hebei
Automotive Electrical Equipment Factory (Henan)
Established an auto-wiring joint venture in Hebei. $10 million
(US:6006-PRC:40%). 11/94

QOTHER
World Bank

Approved loan for highway construction and renovation in
Shaanxi Province. $200 million. 11/94

World Bank
Approved loan to build the Turpan-Urumgi-Dahuangshan
Highway in Xinjiang. $150 million. 11/94

Miscellaneous

OTHER

Universal Ideas Consultants Corp. (Canada)
Opened representative office in Beijing, 11/94
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In the Public Welrare

wanted the debut of this new CBR department to be
special. It had to be relevant. It had to be fun. It had to

be insightful. It had to be
sure was on

short. And unique. The pres-

So, on my recent trip to Beijing, T kept my eyes and cars
open for juicy tidbits I could tum into a column. Review of
Cultural Revolution restaurants? Already been done. Inter-
view with counterfeit-CD sellers? Boring. Expose of China's
growing underclass? Depressing. Time passed. Panic set in.

And then 1 found it. A subject of great importance—if
not affection—to everyone who has ever traveled or lived
in China. We're talking toilets. To be more precise, public
toilets. To be more descriptive, hold-your-breath-as-you-en-

jing, clean johns would go a long way toward making the
capital the “sanitary, civilized” metropolis its street signs,
billboards, and Olympic propaganda proclaim it to be.

Perhaps I'm giving the old public toilets a bum wrap
According to architect Timothy Geisler, a visiting design
instructor at Qinghua University, many of China’s public
restrooms show “great variety in style and imagination
They are remarkably artistic for something so purely func-
tional.” Indeed, the 340 entries to the competition were
apparently so artistic that Beijing Daily and a local engi-
neering association are considering displaying them in a
public exhibition, if they can raise the funds. Apparently,
several publishers have also expressed interest in putting
out a book containing all the designs.

Public toilets often

combine function. . .

g e

ter-or-pass-by outhouses. Whatever the
name, Beijing intends to do away with the
old and foster in the new. Some members of
the local press are even referring to the phe-
nomenon as a “public toilet revolution.”

The first blow at the city's malodorous
public facilities was waged last fall, when
nine organizations in Beijing—including four
newspapers and five municipal depart-
ments—sponsored a public-toilet design con-
test. Claiming that “building a public toilet is
an enterprise of benefit to the public,” the

competition notice in the Beijing Daily called . . . and style.

on designers near and far to submit their

sketches of the ideal restroom. Entries had to conform to
Beijing municipal building codes and standards, but con-
testants were permitted to select the location, “theme,” and
attributes of their toilet and its surroundings.

Now, I don't know about you, but I doubt my local
newspaper has ever run a commode competition. Surely,
this is unique to China? (please—this is a rhetorical ques-
tion. Do not send me proof otherwise). Facilities designed
of the people, by the people, for the people. But really,
what a great idea! Besides improving the air quality of Bei-
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Better yet, the city actually intends to build 30 of
the proposed toilets by June, though it has not yet
announced who the lucky designers are or where
the fruits of their labor will be located. To give you
an idea of what you might experience in the future,
the contest’s winning design, submitted by a young
woman from the Beijing Design Institute, featured
an outhouse as the focal point of a park; outside
were phones, benches, and a book kiosk—perhaps

it will sell the “toilet design anthology.” Geisler’s en-
try, a more utilitarian model that came in sixth
place, was strategically designed to be placed at

Photos courtesy of Wan Yingchun

Tiananmen Square—a move that would undoubtedly earn
him the thanks of Beijing residents and tourists alike.

Though a welcome first step, the construction of 30
new facilities represents a drop in the bucket when
viewed against the thousands of Beijing toilets currently
screaming out for reclamation. According to Beijing Envi-
ronment Department estimates, it will take 125 years to
“reform” them all.

—Pamela Baldinger
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you experienced the international standard of a New World Hotel. And it's so easy to book - just call the
reservation numbers below.

() RESERVATIONS: USA: Sterling (toll free) 800 637 7200, Utell (toll free) 1 800 44 UTELL: Hong Kong: New

el \Vorld Hotels International (852) 2731 3488 or call your travel agent.

HONG KONG + MACAU * HO CHI MINH CITY ¢ MANILA + YANGON -« BEIJING =+ GUANGZHOU s HANGZHOU -+« SHANGHAI
SHENYANG « XIAN ¢ HARBIN (Opening 1995) * KUALA LUMPUR (Opening 1996) * BANGKOK (Opening 1997) * DALIAN (Opening  1997)




